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I. INTRODUCTION 1 

 2 

The Oregon Energy Facility Siting Council issues this final order, in accordance with Oregon 3 

Revised Statute (ORS) 469.405(1) and Oregon Administrative Rule (OAR) 345-027-0365, based 4 

on its review of Request for Amendment 2 (RFA2) to the Shepherds Flat North site certificate. 5 

The certificate holder for the facility is North Hurlburt Wind, LLC (certificate holder), a wholly 6 

owned subsidiary of Caithness Energy, LLC, a subsidiary of Caithness Equities Corporation. 7 

 8 

The certificate holder requests the Energy Facility Siting Council (EFSC or Council) to approve 9 

the following changes to the facility and site certificate: 10 

 11 

• Upgrade (or repower) the existing facility wind turbines by replacing blades for longer 12 

and lighter blades and associated machinery on the existing turbine towers;  13 

• Construct temporary access road, temporary access road improvement and laydown 14 

areas; and, 15 

• Amend a site certificate condition (Existing Condition 26, related to above-ground 16 

blade-tip clearance).1 17 

 18 

Based upon the Council’s review of RFA2, and in conjunction with comments and 19 

recommendations received by state agencies and local government entities, the Council 20 

approves and grants an amendment to the Shepherds Flat North site certificate subject to the 21 

existing operational and new pre-construction and construction conditions set forth in this 22 

order. No public comments were received on the record of the complete request for 23 

amendment nor on the draft proposed order.  The certificate holder, and three reviewing 24 

agencies provided comments during the draft proposed order comment period.  25 

 26 

I.A. Name and Address of Certificate Holder  27 

 28 

North Hurlburt Wind, LLC 29 

565 Fifth Avenue, 29th Floor 30 

New York, NY 10017 31 

 32 

Parent Company of the Certificate Holder 33 

 34 

Caithness Energy, LLC 35 

565 Fifth Avenue, 29th Floor 36 

                                                      
1 The proposed upgrade or repower of the existing wind turbines would result in a change in wind turbine blade tip 

height from 135 to 150 meters. However, existing site certificate Condition 26 authorizes a maximum blade tip 
height of 150 meters, based on representations in the Application for Site Certificate (ASC); therefore, Council 
previously reviewed and authorized these impacts in the 2008 Final Order on ASC and therefore are not re-
evaluated in this order. 
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New York, NY 10017 1 

 2 

Certificate Holder Contact 3 

 4 

Vandana Gupta 5 

North Hurlburt Wind, LLC 6 

c/o Caithness Energy, LLC 7 

565 Fifth Avenue, 29th Floor 8 

New York, NY 10017 9 

 10 

I.B. Description of the Approved Facility and Facility Location  11 

 12 

Shepherds Flat North is a wind energy facility with approximately 106 wind turbines and a 13 

maximum generating capacity of 265 megawatts (MW). The facility includes a 34.5 kilovolt (kV) 14 

electrical collection system, a collector substation, a 230 kV interconnection transmission line, 15 

two meteorological towers, a field workshop, supervisory control and data acquisition system 16 

(SCADA), access roads, and temporary construction areas.  17 

 18 

As presented in Figure 1: Facility Regional Location below, the facility is located within a site 19 

boundary of approximately 9,264 acres, south of Interstate Highway 84, east of Arlington, in 20 

Gilliam County. The amendment request would not change the site boundary.  21 
 22 

 23 
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Figure 1: Facility Regional Location 1 

2 
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I.C. Procedural History  1 

 2 

The Council approved a site certificate for the Shepherds Flat Wind Facility on July 25, 2008, 3 

authorizing construction and operation of a 909 MW wind energy generation facility. The 4 

Council issued the First Amended Site Certificate on March 12, 2010, authorizing an expansion 5 

of the site boundary to accommodate an alternative route for the transmission line, and also 6 

divided and transferred the Shepherds Flat Wind Facility into three independent facilities - 7 

Shepherds Flat North, Shepherds Flat Central, and Shepherds Flat South.  8 

 9 

The procedural history of Request for Amendment 2 (RFA2 or amendment request) is described 10 

in Section II.C. Amendment Review Process of this order. 11 

 12 

II. AMENDMENT PROCESS 13 
 14 
II.A. Requested Amendment 15 

 16 

Wind Turbine Repower 17 

 18 

The certificate holder requests Council approval to upgrade (or repower) 106 existing wind 19 

turbines to current technology by replacing existing blades for longer turbine blades and 20 

associated wind turbine components on existing turbine towers. Wind turbine repowering 21 

would require trucks, small cranes or telehandlers, and a track mounted crane. The trucks 22 

would both deliver the new wind turbine components to the existing wind turbine pad sites, 23 

and transport the old components offsite for proper disposal or recycling at a licensed facility.  24 

 25 

Once the new wind turbines components are delivered via truck to each pad site, smaller 26 

cranes or telehandlers would unload and stage the components. A track mounted crane would 27 

then mobilize to the turbine pad area, setting up on the access road adjacent the turbine, and 28 

would lower the old rotor down to the pad site for disassembly, followed by the old gearbox. 29 

Once disassembled, the old components would be staged for truck removal. The track mounted 30 

crane would then lift the new gearbox and rotor into place. Once, complete, the track mounted 31 

crane would advance to the next wind turbine, and the process would repeat. 32 

 33 

The proposed RFA2 facility repower would not: increase the site boundary, result in permanent 34 

disturbance, or increase maximum blade tip height from the maximum authorized in the site 35 

certificate. It is noted that the longer turbine blades would increase the blade-tip height and 36 

rotor diameter of the turbines within the parameters allowed by the site certificate.2 The 37 

proposed RFA2 facility repower would allow each wind turbine to generate more electricity 38 

without increasing the permanent footprint of the facility. The authorized peak generating 39 

capacity of the facility would remain the same (265 MW). Replacing old turbine components 40 

                                                      
2 Condition 26 authorizes a maximum blade tip height of 150 meters, based on representations in the Application 

for Site Certificate (ASC); therefore, Council previously reviewed and authorized these impacts in the 2008 Final 
Order on ASC and therefore are not further evaluated in this order. 
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with modern, more technologically advanced equipment would increase the capacity and 1 

efficiency of the facility by allowing the turbines to process low velocity winds that they 2 

currently cannot do as effectively.  3 

 4 

Temporary Disturbance Impacts 5 

 6 

The proposed RFA2 facility repower would include temporary laydown areas used to stage and 7 

store construction equipment, improvements to existing access roads and turbine pad areas, 8 

and temporary turnaround areas, resulting in approximately 109.3 acres of temporary 9 

disturbance.3  10 

 11 

Amendment to a Site Certificate Condition 12 

 13 

As a result of the proposed RFA2 facility repower, the certificate holder requests to amend 14 

Condition 26, to decrease the minimum blade tip clearance from 25 to 21.5 meters. 15 

 16 

II.B. Amended Site Certificate Format 17 

 18 

The existing site certificate, as amended in March 2010, contains two separate sections of 19 

conditions; the first section applying generally to the facility during design, construction, 20 

operation and retirement (Mandatory Conditions, Site Specific Conditions, and Construction 21 

and Operation Rules for Facilities), and the second section that applies specifically to the 22 

Shepherds Flat North facility. To minimize duplicity in the site certificate, the Council has 23 

deleted the OAR rule reference that prefaces each of the conditions in the first section of site 24 

certificate conditions as rule number references have changed over time and may change in the 25 

future. 26 

 27 

Based on the potential impacts from the proposed RFA2 facility repower, and for clarification 28 

during condition compliance, the Council has imposed specific conditions that would apply prior 29 

to and during construction of the proposed RFA2 facility modifications. Previously imposed 30 

operational and retirement conditions would continue to apply to the facility, with proposed 31 

changes, in their entirety. The new pre-construction and construction conditions are presented 32 

in Section V of the amended site certificate, provided as Attachment A to this order.  33 

 34 

II.C. Amendment Review Process 35 

 36 

Council rules describe the processes for transfers, Type A, Type B, and Type C review of a 37 

request for amendment at OAR 345-027-0351. The Type A review is the standard or “default” 38 

site certificate amendment process for changes that require an amendment. Type C review 39 

process is associated with construction-related changes. The key procedural difference 40 

between the Type A and Type B review is that the Type A review includes a public hearing on 41 

                                                      
3 SFNAMD2 Complete RFA 2019-11-21. The certificate holder represents that temporary disturbance would occur 

within areas previously disturbed during facility construction. 
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the draft proposed order and an opportunity for a contested case proceeding. The primary 1 

timing differences between Type A and Type B review are the maximum allowed timelines for 2 

the Department’s determination of completeness of the preliminary request for amendment, 3 

as well as the issuance of the draft proposed order, and proposed order. It is important to note 4 

that Council rules authorize the Department to adjust the timelines for these specific 5 

procedural requirements, if necessary.  6 

 7 

A certificate holder may submit an amendment determination request to the Department for a 8 

written determination of whether a request for amendment justifies review under the Type B 9 

review process. The certificate holder has the burden of justifying the appropriateness of the 10 

Type B review process as described in OAR 345-027-0351(3). The Department may consider, 11 

but is not limited to, the factors identified in OAR 345-027-0357(8) when determining whether 12 

to process an amendment request under Type B review. 13 

 14 

On May 21, 2019, the certificate holder submitted a Type B Review amendment determination 15 

request (Type B Review ADR), requesting the Department’s review and determination of 16 

whether, based on evaluation of the OAR 345-027-0357(8) factors, the amendment request 17 

could be reviewed under the Type B review process. On June 17, 2019 the Department 18 

responded to the certificate holder that there was insufficient supporting evidence or analysis 19 

to justify a Type B Review. On October 7, 2019, the certificate holder submitted their 20 

preliminary request for amendment 2 (pRFA2). On October 23, 2019, the Department 21 

determined that Request for Amendment 2 of the Shepherds Flat North Site Certificate justifies 22 

Type B review, based on the low level of complexity, the limited level of interest in the 23 

proposed changes anticipated by the Department, and the low likelihood of significant adverse 24 

impacts or additional mitigation from the proposed change.  25 

 26 

Pursuant to OAR 345-027-0363(2), on October 28, 2019, the Department determined pRFA2 to 27 

be incomplete and issued requests for additional information.4 The certificate holder provided 28 

responses to the information request on November 8, 2019. After reviewing the responses to 29 

its information request, on November 21, 2019, the Department determined the RFA to be 30 

complete. Under OAR 345-027-0363(5), an RFA is complete when the Department finds that a 31 

certificate holder has submitted information adequate for the Council to make findings or 32 

impose conditions for all applicable laws and Council standards. The certificate holder 33 

submitted a complete RFA2 on November 21, 2019, which was then posted on November 22, 34 

2019 to the Department’s project website with an announcement notifying the public that the 35 

complete RFA had been received and is available for viewing. 36 

 37 

Reviewing Agency Comments on Preliminary Request for Amendment 2 38 

 39 

As presented in Attachment B of this order, the Department received comments on pRFA2 40 

from:  41 

• Oregon Department of Fish and Wildlife (ODFW) 42 

                                                      
4 SFNAMD2 Completeness Letter and RAI Table 2019-10-28. 
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• Oregon Department of Aviation (ODA)  1 

• Gilliam County Planning Department 2 

 3 

II.D. Council Review Process 4 

 5 

On November 22, 2019, the Department issued the draft proposed order, and a notice of 6 

comment period on RFA2 and the draft proposed order (notice). The notice was distributed to 7 

all persons on the Council’s general mailing list, to the special mailing list established for the 8 

facility, to an updated list of property owners supplied by the certificate holder, and to a list of 9 

reviewing agencies as defined in OAR 345-001-0010(52). The comment period extended from 10 

November 22, 2019 through December 13, 2019. 11 

 12 

The Department received four comments on the record of the draft proposed order; three 13 

comments from reviewing agencies (ODFW, Confederated Tribes of the Umatilla Indian 14 

Reservation, and Morrow County) and one comment from the certificate holder.5 No comments 15 

were received from members of the public on the record of the draft proposed order.  16 

 17 

On December 18, 2019, the Department issued the proposed order.  Concurrent with the 18 

issuance of the proposed order, the Department also issues a Public Notice of the proposed 19 

order.6  20 

 21 

At its December 19-20, 2019 meeting in Pendleton, Oregon, in accordance with OAR 345-027-22 

0375, Council reviewed the proposed order and adopted the proposed order with 23 

modifications, as the final order and granted a second amended site certificate.   24 

 25 

Judicial review of the Council’s final order granting an amended site certificate shall be as 26 

provided in ORS 469.403 27 

 28 

II.E. Applicable Division 27 Rule Requirements 29 
 30 
A site certificate amendment is necessary under OAR 345-027-0350(4) because the certificate 31 

holder requests to design, construct, and operate the facility in a manner different from the 32 

description in the site certificate, and the proposed change would impair the certificate holder’s 33 

ability to comply with a site certificate condition, and would require new conditions or 34 

modification to existing conditions in the site certificate.  35 

 36 

The Type B amendment review process (consisting of rules 345-027-0359, -0360, -0363, -0365, -37 

0368, -0372, and -0375) shall apply to the Council’s review of a request for amendment that the 38 

Department or the Council approves for Type B review under 345-027-0357.  39 

 40 
                                                      
5 The ODFW comment is discussed in Section II.A.6, Fish and Wildlife Habitat. The CTUIR comment is discussed in 

Section III.B.5, Historic, Cultural, and Archaeological Resources. The Morrow County comment is discussed in 
Section III.A.5, Land Use.  
6 See OAR 345-027-0371 
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 1 

III. REVIEW OF THE REQUESTED AMENDMENT  2 

 3 

Under ORS 469.310, the Council is charged with ensuring that the “siting, construction and 4 

operation of energy facilities shall be accomplished in a manner consistent with protection of 5 

the public health and safety.” ORS 469.401(2) further provides that the Council must include in 6 

the amended site certificate “conditions for the protection of the public health and safety, for 7 

the time for completion of construction, and to ensure compliance with the standards, statutes 8 

and rules described in ORS 469.501 and ORS 469.503.”7 The Council implements this statutory 9 

framework by adopting findings of fact, conclusions of law, and conditions of approval 10 

concerning the amended facility’s compliance with the Council’s Standards for Siting Facilities 11 

at OAR 345, Divisions 22, 24, 26, and 27. 12 

 13 

III.A. Standards Potentially Impacted by Request for Amendment 2 14 

 15 

RFA2, as described throughout this order, solely requests authorization for a proposed upgrade 16 

(or repower) to the facility’s wind turbines, where blade replacement and nacelle modification 17 

would occur. In RFA2, the certificate holder describes the number of equipment and personnel 18 

that would be required for the proposed RFA2 facility repower, and potential impacts 19 

associated with the repowering activities. Based on the Council’s review of the RFA and of the 20 

previously evaluated impacts and imposed conditions, the following standards could be 21 

impacted by RFA2 and as such, are evaluated in this order. 22 

 23 

III.A.1 General Standard of Review: OAR 345-022-0000 24 

 25 

(1) To issue a site certificate for a proposed facility or to amend a site certificate, the 26 

Council shall determine that the preponderance of evidence on the record supports the 27 

following conclusions: 28 

 29 

(a) The facility complies with the requirements of the Oregon Energy Facility Siting 30 

statutes, ORS 469.300 to ORS 469.570 and 469.590 to 469.619, and the standards 31 

adopted by the Council pursuant to ORS 469.501 or the overall public benefits of the 32 

facility outweigh the damage to the resources protected by the standards the facility 33 

does not meet as described in section (2); 34 

 35 

(b) Except as provided in OAR 345-022-0030 for land use compliance and except for 36 

those statutes and rules for which the decision on compliance has been delegated by 37 

the federal government to a state agency other than the Council, the facility 38 

complies with all other Oregon statutes and administrative rules identified in the 39 

project order, as amended, as applicable to the issuance of a site certificate for the 40 

proposed facility. If the Council finds that applicable Oregon statutes and rules, other 41 

than those involving federally delegated programs, would impose conflicting 42 

                                                      
7 ORS 469.401(2). 
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requirements, the Council shall resolve the conflict consistent with the public interest. 1 

In resolving the conflict, the Council cannot waive any applicable state statute. 2 

* * * 3 

(4) In making determinations regarding compliance with statutes, rules and ordinances 4 

normally administered by other agencies or compliance with requirement of the Council 5 

statutes if other agencies have special expertise, the Department of Energy shall consult 6 

such other agencies during the notice of intent, site certificate application and site 7 

certificate amendment processes. Nothing in these rules is intended to interfere with the 8 

state’s implementation of programs delegated to it by the federal government. 9 

 10 

Findings of Fact 11 

 12 

OAR 345-022-0000 provides the Council’s General Standard of Review and requires the Council 13 

to find that a preponderance of evidence on the record supports the conclusion that the 14 

proposed facility modifications comply with the requirements of EFSC statutes and the siting 15 

standards adopted by the Council and that the proposed facility modifications comply with all 16 

other Oregon statutes and administrative rules applicable to the issuance of an amended site 17 

certificate for the facility, with proposed changes. OAR 345-022-0000(2) and (3) apply to RFAs 18 

where a certificate holder has shown that the proposed facility modifications cannot meet 19 

Council standards or has shown that there is no reasonable way to meet the Council standards 20 

through mitigation or avoidance of the damage to protected resources; and, for those 21 

instances, establish criteria for the Council to evaluate in making a balancing determination. In 22 

RFA2, the certificate holder has not represented that the proposed amendments cannot meet 23 

an applicable Council standard. Therefore, OAR 345-022- 0000(2) and (3) would not apply to 24 

this review. 25 

 26 

The requirements of OAR 345-022-0000 are discussed in the sections that follow. The 27 

Department consulted with other state agencies and the Gilliam County Planning Department 28 

on behalf of the Gilliam County Board of Commissioners (Special Advisory Group) during review 29 

of pRFA2 to aid in the evaluation of whether the proposed RFA2 facility repower would 30 

maintain compliance with statutes, rules and ordinances otherwise administered by other 31 

agencies. Additionally, in many circumstances the Department and Council rely upon these 32 

reviewing agencies’ special expertise in evaluating compliance with the requirements of Council 33 

standards.  34 

 35 

Mandatory and Site-Specific Conditions in Site Certificates [OAR 345-025-0006 and OAR 345-36 

025-0010] 37 

 38 

OAR 345-025-0006 lists certain mandatory conditions that the Council must adopt in every site 39 

certificate. Council rulemaking moved the mandatory conditions from Division 27 to Division 40 

25. Similarly, the site certificate conditions of OAR 345-025-0010 and -0015 were moved from 41 

Division 27 to Division 25 as a result of a subsequent Council rule change. As such, the Council 42 

imposes new mandatory conditions for the proposed RFA2 facility modifications, using the 43 

language and citations consistent with the current Division 25 rules, as presented in the 44 
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amended site certificate and provided in Attachment A of this order. 8 The Council also removes 1 

the rule reference from the beginning of each of the mandatory conditions to improve 2 

readability and avoid duplication. Additionally, Council makes minor edits to the site certificate 3 

to remove unnecessary and inaccurate references (e.g., references to “pipelines,” when the 4 

facility is not a pipeline).  5 

 6 

Council previously imposed Condition 26 to align with OAR 345-025-0006(3)(a), which requires 7 

that the certificate holder design, construct, operate, and retire the facility substantially as 8 

described in the ASC. In this condition, Council previously established wind turbine dimension 9 

specifications associated with an impact evaluated under a Council standard, such as maximum 10 

blade tip height, and minimum aboveground blade tip clearance. As described in Section II.A. 11 

Requested Amendment, the certificate holder requests Council’s approval to amend Condition 12 

26 to authorize a lower minimum aboveground blade tip clearance, from 25 to 21.5 meters. 13 

This is further evaluated below in Section III.A.10.1 Public Health and Safety Standards for Wind 14 

Energy Facilities of this order.  15 

 16 

Certificate Expiration [OAR 345-027-0013] 17 

 18 

A site certificate, or amended site certificate, becomes effective upon execution by the Council 19 

Chair and the certificate holder. A site certificate, or amended site certificate, expires if 20 

construction has not commenced on or before the construction commencement deadline, as 21 

established in the site certificate and statutorily required under ORS 469.401(2). 22 

 23 

The Council’s imposition of construction deadlines in the amended site certificate should reflect 24 

a balance between any concern regarding potential circumstantial changes (regulatory and 25 

environmental) and the individual circumstances of the amendment request. In addition, the 26 

Council acknowledges that there are a number of unforeseen factors that can delay a certificate 27 

holder’s commencement of construction and completion, including but not limited to financial, 28 

economic, or technological changes. The Council notes that while each amendment request is 29 

evaluated on its own facts, historic Council decisions on construction and commencement 30 

deadlines were reviewed to inform this analysis. In most instances of decisions on Application 31 

for Site Certificates (ASCs), Council has required construction commencement and completion 32 

of wind energy facilities within three and six years, respectively, after the effective date of the 33 

site certificate and in some instances the completion deadline is established based on date of 34 

construction commencement and not effective date of site certificate.  35 

 36 

In RFA2 Section 6.13 Public Services, the certificate holder explains that proposed RFA2 facility 37 

repower activities would be completed on a rolling schedule, and are assumed to be completed 38 

within a duration of 6 months. The Council grants a construction commencement and 39 

completion deadline based upon three years following the amended site certificate execution 40 

                                                      
8 Council adopted temporary rules on August 22, 2019, which include OAR 345, Division 25, as part of Order EFSC 

9-2019. 
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date and an additional three years following date of construction commencement. This 1 

timeframe would provide sufficient time for satisfying preconstruction condition requirements 2 

established in the amended site certificate, allow sufficient time to obtain required permits not 3 

governed by the site certificate, and would be consistent with past Council requirements.9 4 

 5 

In accordance with OAR 345-025-0006(4), the Council imposes the following conditions: 6 

 7 

Condition 104: The certificate holder shall begin construction of the Shepherds Flat North 8 

facility modifications, as approved in the Second Amended Site Certificate, within three 9 

years after the effective date of the amended site certificate [TBD]. The certificate holder 10 

shall notify the Department when construction of the of the facility modifications, as 11 

approved in Request for Amendment 2, commences. Under OAR 345-015-0085(8), the 12 

amended site certificate is effective upon execution by the Council Chair and the 13 

certificate holder. 14 

[Amendment 2] 15 

 16 

Condition 105: The certificate holder shall complete construction of the Shepherds Flat 17 

North facility modifications, as approved in the Second Amended Site Certificate, within 18 

three years following the date of construction commencement [TBD]. The certificate 19 

holder shall promptly notify the Department of the date of completion of construction of 20 

the Shepherds Flat North facility modifications, as approved in Request for Amendment 2. 21 

[Amendment 2] 22 

 23 

Construction and Operation Rules for Facilities [OAR Chapter 345, Division 26] 24 

 25 

The Council has adopted rules at OAR Chapter 345, Division 26 to ensure that construction, 26 

operation, and retirement of facilities are accomplished in a manner consistent with the 27 

protection of the public health, safety, and welfare and protection of the environment. These 28 

rules include requirements for compliance plans, inspections, reporting and notification of 29 

incidents. Pursuant to OAR 345-026-0080, a certificate holder is obligated to report to the 30 

Department on facility status and operational experience.  31 

 32 

Conclusions of Law 33 

 34 

Based on the foregoing findings of fact and conclusions of law, and subject to compliance with 35 

the new conditions, the Council finds that the certificate holder would satisfy the requirements 36 

of OAR 345-022-0000. 37 

                                                      
9 SFNAMD2 Complete RFA 2019-11-21, Section 4.1 Required Permits indicates that an updated Notice of Proposed 

Construction or Alteration has been submitted to the Federal Aviation Administration for the turbine specification 
changes. The certificate holder also explains that if determined to be necessary, a National Pollutant Discharge 
Elimination System (NPDES) Storm Water Discharge General Permit 1200-C (per Condition 73) will be obtained, 
and that no other permits will be required. 
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 1 

III.A.2 Organizational Expertise: OAR 345-022-0010 2 

 3 

(1) To issue a site certificate, the Council must find that the applicant has the organizational 4 

expertise to construct, operate and retire the proposed facility in compliance with 5 

Council standards and conditions of the site certificate. To conclude that the applicant 6 

has this expertise, the Council must find that the applicant has demonstrated the ability 7 

to design, construct and operate the proposed facility in compliance with site certificate 8 

conditions and in a manner that protects public health and safety and has demonstrated 9 

the ability to restore the site to a useful, non-hazardous condition. The Council may 10 

consider the applicant’s experience, the applicant’s access to technical expertise and the 11 

applicant’s past performance in constructing, operating and retiring other facilities, 12 

including, but not limited to, the number and severity of regulatory citations issued to 13 

the applicant. 14 
 15 

(2) The Council may base its findings under section (1) on a rebuttable presumption that an 16 

applicant has organizational, managerial and technical expertise, if the applicant has an 17 

ISO 9000 or ISO 14000 certified program and proposes to design, construct and operate 18 

the facility according to that program.  19 
 20 

(3) If the applicant does not itself obtain a state or local government permit or approval for 21 

which the Council would ordinarily determine compliance but instead relies on a permit 22 

or approval issued to a third party, the Council, to issue a site certificate, must find that 23 

the third party has, or has a reasonable likelihood of obtaining, the necessary permit or 24 

approval, and that the applicant has, or has a reasonable likelihood of entering into, a 25 

contractual or other arrangement with the third party for access to the resource or 26 

service secured by that permit or approval. 27 
 28 

(4)  If the applicant relies on a permit or approval issued to a third party and the third party 29 

does not have the necessary permit or approval at the time the Council issues the site 30 

certificate, the Council may issue the site certificate subject to the condition that the 31 

applicant shall not commence construction or operation as appropriate until the third 32 

party has obtained the necessary permit or approval and the applicant has a contract or 33 

other arrangement for access to the resource or service secured by that permit or 34 

approval.  35 

 36 

Findings of Fact 37 

 38 

Subsections (1) and (2) of the Council’s Organizational Expertise standard require that the 39 

applicant (certificate holder) demonstrate its ability to design, construct operate and retire the 40 

facility with proposed changes in compliance with Council standards and all site certificate 41 

conditions, and in a manner that protects public health and safety, as well as its ability to 42 

restore the facility site to a useful, non-hazardous condition. The Council may consider the 43 

certificate holder’s experience and past performance in constructing, operating and retiring 44 
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other facilities in determining compliance with the Council’s Organizational Expertise standard. 1 

Subsections (3) and (4) address third party permits. 2 

 3 

Compliance with Council Standards and Site Certificate Conditions 4 

 5 

The Council may consider a certificate holder’s past performance, including but not limited to 6 

the quantity or severity of any regulatory citations in the construction or operation a facility, 7 

type of equipment, or process similar to the facility, in evaluating whether a proposed change 8 

may impact the certificate holder’s ability to design, construct and operate a facility, with 9 

proposed changes, in compliance with Council standards and site certificate conditions.10  10 

 11 

The certificate holder, North Hurlbert Wind, LLC, as a wholly owned subsidiary of Caithness 12 

Energy, LLC (Caithness), relies upon the organizational expertise and experience of its parent 13 

company, Caithness. In RFA2, the certificate holder explains that Caithness and its subsidiaries 14 

have not received any regulatory citations in the course of constructing and operating wind 15 

energy facilities. Furthermore, the certificate holder describes Caithness’ direct and relevant 16 

experience to perform upgrading/repowering tasks at the facility through its experience in wind 17 

farm site development, wind farm operation and maintenance (O&M) activities, and staff wind 18 

farm repower experience. Caithness has experience developing and selling wind assets which 19 

required much larger construction activities than repowering. Provided in RFA2, the certificate 20 

holder explains that the Shepherds Flat Management team has industry experience in full 21 

repower construction, including the replacement of all turbine components including towers 22 

with new components at other wind facilities. Additionally, because the facility is currently 23 

operational, activities including turbine component replacement (including blades and nacelles) 24 

occur as part of routine operations and maintenance.  25 

 26 

Based on the compliance history of the certificate holder and its parent company, the Council 27 

finds that the proposed RFA2 facility repower would not impact the certificate holder’s ability 28 

to design, construct, operate and retire the facility in compliance with Council standards and 29 

site certificate conditions. 30 

 31 

Public Health and Safety 32 

 33 

The proposed RFA2 facility repower could result in health and safety risks from blade failure, 34 

structural and reliability concerns, ice throw, risks to public and private providers of air 35 

transportation and agricultural services, and risks to public providers of fire service during 36 

tower rescue events. The Council’s evaluation of these risks is presented in Section III.A.8, 37 

Public Services and Section III.A.10.1, Public Health and Safety Standards for Wind Facilities of 38 

this order. Based on the reasoning and analysis provided in the sections described, the Council 39 

finds that the proposed RFA2 facility repower, including the change to minimum aboveground 40 

                                                      
10 OAR 345-021-0010(1)(d)(D) 
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blade tip clearance would not impact the certificate holder’s ability to design, construct, and 1 

operate the facility in a manner that protects public health and safety. 2 

 3 

Ability to Restore the Site to a Useful, Non-Hazardous Condition 4 

 5 

As described in Table 4 of Section III.B, Standards Not Likely to be Impacted by Request for 6 

Amendment 2, the proposed RFA2 facility repower would not be expected to impact the 7 

certificate holder’s ability to restore the facility site to a useful, non-hazardous condition. 8 

 9 

ISO 900 or ISO 14000 Certified Program 10 

 11 

OAR 345-022-0010(2) is not applicable because the certificate holder has not proposed to 12 

design, construct or operate the amended facility according to an ISO 9000 or ISO 14000 13 

certified program. 14 

 15 

Third-Party Permits 16 

 17 

OAR 345-022-0010(3) addresses the requirements for potential third party permits. In RFA2, 18 

the certificate holder describes that the proposed RFA2 facility repower would not require 19 

any additional third-party permits that would normally be governed by the site certificate. 20 

 21 

Conclusions of Law 22 

 23 

Based on the evidence in the record, the Council finds that the certificate holder would 24 

continue to satisfy the requirements of the Council’s Organizational Expertise standard.  25 

 26 

III.A.3 Structural Standard: OAR 345-022-0020  27 

 28 

(1) Except for facilities described in sections (2) and (3), to issue a site certificate, the 29 

Council must find that: 30 
 31 

(a) The applicant, through appropriate site-specific study, has adequately 32 

characterized the seismic hazard risk of the site; 33 
 34 

(b) The applicant can design, engineer, and construct the facility to avoid dangers to 35 

human safety and the environment presented by seismic hazards affecting the 36 

site, as identified in subsection (1)(a); 37 
 38 

(c) The applicant, through appropriate site-specific study, has adequately 39 

characterized the potential geological and soils hazards of the site and its vicinity 40 

that could, in the absence of a seismic event, adversely affect, or be aggravated 41 

by, the construction and operation of the proposed facility; and  42 
 43 



Energy Facility Siting Council 

Shepherds Flat North - Final Order on Request for Amendment 2  
December 2019  18 

(d) The applicant can design, engineer and construct the facility to avoid dangers to 1 

human safety and the environment presented by the hazards identified in 2 

subsection (c). 3 

 4 

(2) The Council may not impose the Structural Standard in section (1) to approve or deny 5 

an application for an energy facility that would produce power from wind, solar or 6 

geothermal energy. However, the Council may, to the extent it determines 7 

appropriate, apply the requirements of section (1) to impose conditions on a site 8 

certificate issued for such a facility. 9 
 10 

(3) The Council may not impose the Structural Standard in section (1) to deny an 11 

application for a special criteria facility under OAR 345-015-0310. However, the 12 

Council may, to the extent it determines appropriate, apply the requirements of 13 

section (1) to impose conditions on a site certificate issued for such a facility. 14 

 15 

Findings of Fact 16 

 17 

As provided in section (1) above, the Structural Standard generally requires the Council to 18 

evaluate whether the applicant (certificate holder) has adequately characterized the potential 19 

seismic, geological and soil hazards of the site, and that the applicant (certificate holder) can 20 

design, engineer and construct the facility to avoid dangers to human safety from these 21 

hazards.11 Pursuant to OAR 345-022-0020(2), the Council may issue a site certificate for a wind 22 

energy facility without making findings regarding compliance with the Structural Standard; 23 

however, the Council may apply the requirements of the standard to impose site certificate 24 

conditions. The analysis area for the Structural Standard is the area within the site boundary.  25 

 26 

In accordance with the informational requirements established in OAR 345-021-0010(1)(g)(B), 27 

the certificate holder completed consultation with the Oregon Department of Geology and 28 

Mineral Industries (DOGAMI) on August 20, 2019 to discuss the scope of the repowering activity 29 

and appropriate level of seismic and non-seismic impact evaluation. During consultation, 30 

DOGAMI Resilience Engineer, Yumei Yang, P.E., requested information on how seismic ground 31 

motions that exceed the building code response spectrum would be addressed and requested 32 

disaster resilience and future climate change be addressed.12 33 

 34 

Potential Seismic, Geological and Soil Hazards 35 

 36 

In RFA2, in response to the DOGAMI consultation, the certificate holder explains that although 37 

highly unlikely given the lack of recent activity, potential sources of long-period ground motions 38 

could include a significant event at or near recent faults associated with the Arlington-Shulter 39 

                                                      
11 OAR 345-022-0020(3) does not apply to the facility, with proposed changes, because it is a not a special criteria 

facility under OAR 345-015-0310. 
12 In 2017 Council updated a number of its mandatory conditions related to seismic hazards and safety. The Council 
has incorporated these updates to existing site certificate conditions 12, 13, and 14.  



Energy Facility Siting Council 

Shepherds Flat North - Final Order on Request for Amendment 2  
December 2019  19 

Butte faults and Columbia Hills structure as identified in the 2007 Seismic Hazard Assessment. 1 

The Seismic Hazard Assessment was conducted as part of the original ASC (Shannon & Wilson, 2 

Inc. 2007). Given adequate seismic design, the potential impacts of long-period ground motions 3 

are not expected to impact the proposed RFA2 facility repower. 4 

 5 

Design, Engineer and Construct Facility to Avoid Dangers to Human Safety from Seismic and 6 

Non-Seismic Hazards 7 

 8 

The certificate holder has presented evidence in RFA2 that it can design, engineer, and 9 

construct the proposed RFA2 facility repower to avoid dangers to human safety and the 10 

environment in accordance with the Council’s Structural Standard. The proposed repowering 11 

activity would include the removal and replacement of existing turbine blades with longer 12 

blades, and the replacement and modification to associated machinery including the rotor 13 

upgrade (replacing the hub casting), modification to existing nacelles roof, and an installation of 14 

a new gearbox and bedplate.  15 

 16 

The existing turbine foundation and tower would remain in place. To demonstrate that the 17 

proposed RFA2 facility repower would be designed, engineered and constructed to avoid 18 

dangers to human safety from seismic and non-seismic hazards, in Section 6.3 of RFA2, the 19 

certificate holder explains that a foundation uprate analysis will be conducted on turbines 20 

within the Facility, to review the original foundation calculations with the new loading 21 

documents to verify whether the existing turbine foundations can support the newly proposed 22 

loading. Moreover, the evaluation will be conducted by a licensed engineer using current code 23 

requirements and state-of-practice methods and will be provided to the Department and 24 

DOGAMI. The findings and analysis of the upgrade analysis will be reviewed by the Caithness 25 

engineering staff, from which any necessary mitigation and remediation measures, or 26 

operational timing recommendations may be identified. Based on potential mitigation and 27 

remediation measures, or timing recommendations as a result of the foundation upright 28 

analysis, the Council imposes condition 106 as follows: 29 

 30 

Condition 106: Prior to RFA2 facility repower activities, the certificate holder shall 31 

provide the Department with the foundation uprate analysis on facility turbines. If the 32 

analysis results identify necessary mitigation and remediation measures, or operational 33 

timing recommendations, the certificate holder shall implement the identified measures 34 

and recommendations prior to beginning the repowering activities unless otherwise 35 

approved by the Department. [Amendment #2] 36 

 37 

Council previously imposed Condition 62, which requires the certificate holder to have an 38 

operational safety-monitoring program and shall inspect all turbine and turbine tower 39 

components on a regular basis. The certificate holder shall maintain or repair turbine and 40 

turbine tower components as necessary to protect public safety. In RFA2, in an effort to focus 41 

the operational inspection process and procedures on the applicable proposed RFA2 facility 42 

repower components, the certificate holder proposed an amendment to Condition 62, to 43 

require an inspection of all turbine and turbine tower components within 6 months of being 44 
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repowered. Additionally, Council amends Condition 62 to include a reporting requirement 1 

following the 6 month inspection, specifically requiring the certificate holder to provide a 2 

written report to the Department upon completing the inspection, as follows:13   3 

 4 

Amended Condition 62: The certificate holder shall have an operational safety-5 

monitoring program and shall inspect all turbine and turbine tower components on a 6 

regular basis. All turbine and turbine tower components will be inspected within 6 7 

months of being repowered. Following the inspection, the certificate holder shall submit 8 

a written report to the Department describing the results of the turbine tower 9 

component inspection. The certificate holder shall maintain or repair turbine and 10 

turbine tower components as necessary to protect public safety. [Amendment #2]  11 

 12 

Integration of Disaster Resilience Design 13 

 14 

In RFA2, the certificate holder explains that although disaster resilience and climate change 15 

impacts were not addressed in the original ASC, the facility has been in operation for 8 years, 16 

and during that time, climate change has not impacted the facility. Disasters such as those 17 

relating to greater-intensity rainfall events, fluctuations in typical annual snowpack (above or 18 

below normal), and warmer average annual temperatures, are not anticipated to have a 19 

major impact on the geologic, geotechnical, and seismic conditions at the Facility. 20 

Furthermore, sea level rise will not affect the Facility due to its location.  21 

 22 

Additionally, in RFA2, the certificate holder explains that GE Renewables, a contractor that 23 

performs O&M activities at the facility, maintains an Emergency Preparedness and Fire 24 

Prevention Plan that outlines the procedures to effectively respond to lightening and high 25 

winds, icing on blades or external equipment, cold weather work, and EMS coordination 26 

including on-site safety requirements and communication protocols. This Plan, which is 27 

updated on an annual basis was included as Attachment 4 of RFA2.  28 

 29 

Based upon compliance with both existing and proposed site certificate conditions, and 30 

because the proposed amendment would not result in the placement of facility components 31 

within geologic areas that have not been previously evaluated, the Council finds that the 32 

proposed amendment would not affect the certificate holder’s characterization of the site or 33 

seismic and non-seismic hazards, or its ability to design, engineer, and construct the facility to 34 

avoid dangers to human safety presented by seismic, geologic or soils hazards.  35 

 36 

                                                      
13 At its December 20, 2019 meeting, the Council reviewed the Department’s proposed order and all comments 
received on the record of the draft proposed order. Council adopted the Proposed order, with modifications, as its 
Final Order. Council included the requirement to submit the written report in amended condition 62, based on its 
deliberations at the December 20, 2019 EFSC meeting. 
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Conclusions of Law 1 

 2 

Based on the foregoing analysis, subject to compliance with existing, amended, and new 3 

conditions, and in compliance with OAR 345-022-0020(2), the Council finds that the certificate 4 

holder would satisfy the requirements of the Council’s Structural Standard.  5 

 6 

III.A.4 Soil Protection: OAR 345-022-0022 7 

 8 

To issue a site certificate, the Council must find that the design, construction and 9 

operation of the facility, taking into account mitigation, are not likely to result in a 10 

significant adverse impact to soils including, but not limited to, erosion and chemical 11 

factors such as salt deposition from cooling towers, land application of liquid effluent, 12 

and chemical spills. 13 

 14 

Findings of Fact 15 

 16 

The Soil Protection standard requires the Council to find that the design, construction, and 17 

operation of a proposed facility, or facility with proposed changes, is not likely to result in 18 

significant adverse impacts to soils. 19 

 20 

The analysis area for the Soil Protection standard, as defined in the project order, includes the 21 

area within the site boundary. 22 

 23 

Potential Significant Adverse Impacts to Soil  24 

 25 

Potential impacts to soils within the analysis area (site boundary) could occur during 26 

construction and operation of the proposed RFA2 facility repower from spills or releases of 27 

chemicals or other liquid materials. The certificate holder explains that the RFA2 facility 28 

repower would temporarily impact approximately 109.3 acres, and that approximately 15 of 29 

the total 109.3 acres would require grading. In RFA2 Section 6.4 Soil Protection, the certificate 30 

holder explains that temporary disturbance would be minimized by utilizing previously 31 

disturbed areas, including roadways and turbine pads. To protect existing plant cover during 32 

construction, the certificate holder would avoid scraping vegetation from areas of temporary 33 

disturbance (per Condition 76). Additionally, existing best management practices (BMPs) would 34 

be implemented to control any dust that is generated by upgrading activities, such as applying 35 

water to roads and disturbed soil areas (Condition 75). Once the crane is removed from the 36 

site, the temporary, superficial disturbance would be revegetated according to Condition 77 37 

and 84, as is routinely done as part of O&M activities. The Revegetation Plan is included as 38 

Attachment D to this Order.  39 

 40 

Traffic impacts would be minimized and managed by restricting facility modification activities to 41 

areas previously approved for both temporary and permanent impacts, utilize a rolling 42 

construction schedule in coordination with the Morrow County Road Department, and 43 

implementation of an executed road use agreement with both Gilliam County and Morrow 44 
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County (per amended Condition 67). The certificate holder states that the approximate 109 1 

acres of temporary impact is less than 40 percent of the maximum temporary impacts 2 

previously approved in the Amendment #1. Council previously imposed Condition 74, which 3 

would continue to apply to the proposed RFA2 facility repower and would ensure that truck 4 

traffic would be limited to designated existing and improved road surfaces to avoid soil 5 

compaction, to the extent practicable.  6 

 7 

As mentioned above in Section II.A. Requested Amendment, the certificate holder states that if 8 

determined to be necessary, a National Pollutant Discharge Elimination System (NPDES) Storm 9 

Water Discharge General Permit 1200-C would be obtained from the Oregon Department of 10 

Environmental Quality (DEQ). The NPDES Storm Water Discharge Permit #1200-C would include 11 

an approved Erosion Sediment Control Plan (ESCP). Council previously imposed Condition 73, 12 

which would continue to apply to the proposed repowering activities of RFA2, and would 13 

ensure that a DEQ-issued 1200-C NPDES permit is obtained prior to construction and that 14 

erosion control measures are implemented in accordance with the ESCP, if determined to be 15 

necessary. To ensure that the requirements of Condition 73 apply to the repowering activities 16 

associated with RFA2, the Council amends Condition 73 as follows:  17 

 18 

Amended Condition 73: The certificate holder shall conduct all construction work, 19 

including the repowering activities associated with RFA2, in compliance with an Erosion 20 

and Sediment Control Plan (ESCP) satisfactory to the Oregon Department of 21 

Environmental Quality and as required under the National Pollutant Discharge Elimination 22 

System (NPDES) Storm Water Discharge General Permit #1200-C. The certificate holder 23 

shall include in the ESCP any procedures necessary to meet local erosion and sediment 24 

control requirements or storm water management requirements. [Amendment #2] 25 

 26 

Potential impacts to soils from spills could occur during the repowering activities, however, 27 

previously imposed Condition 50 will continue to apply to the proposed RFA2 facility 28 

repowering, and would ensure that hazardous materials present on site, are handled in a 29 

manner that protects public health, safety, and the environment, and that applicable 30 

environmental laws and regulations are complied with. Previously imposed Condition 51, 31 

addressing the preparation for, and the response to spills and accidental releases of hazardous 32 

materials will also continue to apply to the repowering activities of RFA2. 33 

 34 

Based upon compliance with the existing site certificate conditions, the Council finds that the 35 

design, construction and operation of the proposed RFA2 facility repowering would not result in 36 

a significant adverse impact to soils. 37 

 38 

Conclusions of Law 39 

 40 

Based on the foregoing findings of fact and conclusions of law, and subject to compliance with 41 

existing site certificate conditions, the Council finds that the proposed RFA2 repowering 42 

activities would comply with the Council’s Soil Protection standard. 43 

 44 
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III.A.5 Land Use: OAR 345-022-0030 1 

 2 

(1) To issue a site certificate, the Council must find that the proposed facility complies with 3 

the statewide planning goals adopted by the Land Conservation and Development 4 

Commission. 5 
 6 

(2) The Council shall find that a proposed facility complies with section (1) if: 7 
 8 

(a) The applicant elects to obtain local land use approvals under ORS 469.504(1)(a) and 9 

the Council finds that the facility has received local land use approval under the 10 

acknowledged comprehensive plan and land use regulations of the affected local 11 

government; or 12 
 13 

(b) The applicant elects to obtain a Council determination under ORS 469.504(1)(b) and 14 

the Council determines that: 15 
 16 

(A) The proposed facility complies with applicable substantive criteria as described in 17 

section (3) and the facility complies with any Land Conservation and 18 

Development Commission administrative rules and goals and any land use 19 

statutes directly applicable to the facility under ORS 197.646(3); 20 
 21 

(B) For a proposed facility that does not comply with one or more of the applicable 22 

substantive criteria as described in section (3), the facility otherwise complies 23 

with the statewide planning goals or an exception to any applicable statewide 24 

planning goal is justified under section (4); or 25 
 26 

(C) For a proposed facility that the Council decides, under sections (3) or (6), to 27 

evaluate against the statewide planning goals, the proposed facility complies 28 

with the applicable statewide planning goals or that an exception to any 29 

applicable statewide planning goal is justified under section (4). 30 

*** 31 

 32 

Findings of Fact 33 

 34 

The Land Use standard requires the Council to find that the proposed RFA2 facility repower 35 

would continue to comply with local applicable substantive criteria, as well as the statewide 36 

planning goals adopted by the Land Conservation and Development Commission (LCDC).14 37 

Under ORS 469.504(1)(b)(A), the Council may find compliance with statewide planning goals if 38 

the Council finds that the proposed RFA2 facility repower, “complies with applicable 39 

substantive criteria from the affected local government’s acknowledged comprehensive plan 40 

and land use regulations that are required by the statewide planning goals and in effect on the 41 

date the application is submitted.” RFA2 was received on October 7, 2019.  42 

 43 

                                                      
14 The Council must apply the Land Use standard in conformance with the requirements of ORS 469.504. 
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The analysis area for potential land use impacts, as defined in the project order, is the area 1 

within and extending ½-mile from the site boundary. The facility, as approved and with 2 

proposed changes, is located within Gilliam County. Therefore, the governing body within 3 

Gilliam County is the Special Advisory Group (SAG).15 Prior to previous approval of the site 4 

certificate, the Council appointed the Gilliam County Court as a SAG.  5 

 6 

Facility Modifications 7 

 8 

In RFA2, the certificate holder requests Council approval to replace existing wind turbine blades 9 

and nacelles, or repower, up to 106 existing wind turbines, which would increase the maximum 10 

blade tip height and lower the minimum aboveground blade tip clearance of the currently-11 

installed turbines. The proposed RFA2 facility repower would also result in approximately 109 12 

acres of temporary disturbance within the previously approved site boundary. 13 

 14 

Local Applicable Substantive Criteria 15 

 16 

Under OAR 345-022-0030(2), the Council must apply the applicable substantive criteria 17 

recommended by the SAG. The applicable substantive criteria for which the certificate holder 18 

must comply are established in the Gilliam County Zoning and Land Development Ordinance 19 

(GCZO) and Gilliam County Comprehensive Plan (GCCP). The GCZO was updated and amended 20 

in 2017. The application criteria from GCZO and goals and policies from GCCP are presented 21 

below in Table 1, Gilliam County Applicable Substantive Criteria.  22 

 23 

Table 1: Gilliam County Applicable Substantive Criteria 

Gilliam County Zoning and Land Development Ordinance (GCZO) 

Article 4 – Use Zones 

Section 4.020 Exclusive Farm Use 

Section D Conditional Uses Permitted 

Section J Property Development Standards 

Article 7 – Conditional Uses 

Section 7.010 Authorization to Grant or Deny Conditional Uses 

Section A General Approval Criteria 

Section 7.020 Standards Governing Conditional Uses 

Section A Conditional Uses, Generally 

Section Q Conditional Uses in Exclusive Farm Use Zones 

Section T Wind Power Generation Facility Siting Requirements 

Gilliam County Comprehensive Plan (GCCP)  

(Goal 2) Land Use Planning – Policy 7 
(Goal 3) Agricultural Lands – Policy 3 
(Goal 5) Natural Resources – Policies 2 and 12 

                                                      
15 Under ORS 469.480(1), the Council must designate as a Special Advisory Group the governing body of any local 

government within whose jurisdiction the facility is proposed or proposed changes of a facility would be located.   
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Table 1: Gilliam County Applicable Substantive Criteria 

(Goal 6) Air, Water, and Land Resources Quality – Policies 6 and 7 
(Goal 8) Recreation – Policy 3 
(Goal 12) Transportation – Policies 10 and 14 
(Goal 13) Energy Conservation – Policy 3 

 1 

The Council reviewed the applicable substantive criteria as presented in Table 1: Gilliam County 2 

Applicable Substantive Criteria above.  3 

 4 

GCZO Article 7 covers conditional uses, including wind energy facilities located on EFU-zoned 5 

land, such as the SFN facility. At the time of the original site certificate issuance and the first 6 

site certificate amendment, the Council approved the facility’s conditional use permit, and 7 

Gilliam County subsequently issued a conditional use permit. Article 7, Section 7.020(T)(7)(c)(2) 8 

of the GCZO defines when an amendment to a conditional use permit for a wind energy facility 9 

is required. If an amended conditional use permit is required, the current zoning code 10 

provisions (as adopted by Gilliam County in 2017) would apply to the facility, as amended. It is 11 

noted that the 2017 GCZO update includes specific code provisions that apply to wind energy 12 

facilities, including turbine setback requirements and other criteria that were not in effect at 13 

the time of the original site certificate authorization or the previous site certificate amendment 14 

approval.  15 

 16 

By way of procedural history, the Council notes that in the Department’s draft proposed order 17 

and proposed order, the Department had recommended to Council that the RFA2 activities 18 

constituted an alteration to the existing wind turbines, as that term is described in GCZO Article 19 

7, Section 7.010, and as such, that the RFA2 activities required an amended conditional use 20 

permit. If an amended conditional use permit was required, the facility, as amended, would 21 

require application of, and compliance with, current GCZO criteria.16 On the record of the draft 22 

proposed order, the certificate holder argued that the RFA2 activities do not require an 23 

amended conditional use permit because the requested facility changes (“repowering”) do not 24 

trigger any of the criteria at GCZO Article 7, Section 7.020(T)(7)(c)(2).  25 

 26 

At its December 20, 2019 meeting, the Council reviewed the Department’s proposed order and 27 

all comments received on the record of the draft proposed order. The Council also reviewed, in 28 

detail, the GCZO including Article 7 related to conditional uses and wind facilities, as well as 29 

GCZO Article 6, related to nonconforming uses. The Council recognized that while a portion of 30 

the existing facility (approximately 12 turbines, out of 106) is likely out of compliance with the 31 

current GCZO setback provisions, the specific requirements and provisions of the GCZO Article 32 

7, Section 7.020(T)(7)(c)(2) should govern the decision as to when an amended conditional use 33 

                                                      
16 See Section III.A.5, Land Use Standard, of the Department’s November 22, 2019 draft proposed order 
and December 18, 2019 proposed order. 
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permit is required.17 The Council concludes that SFN RFA2 activities do not fall under any of the 1 

criteria listed in (a)-(e), and as such, the RFA2 activities (repowering) do not require an 2 

amended conditional use permit.  3 

 4 

The criteria of Article 7, Section 7.020(T)(7)(c)(2) of the GCZO are as follows: 5 

 6 

An amendment to the conditional use permit shall be required if proposed facility 7 

changes would:  8 

a. Increase the land area taken out of agricultural production by an additional 20 9 

acres or more;  10 

b. Increase the land area taken out of agricultural production sufficiently to trigger 11 

taking a Goal 3 exception;  12 

c. Require an expansion of the established facility boundaries; 13 

d. Increase the number of towers;  14 

e. Increase generator output by more than 25 percent relative to the generation 15 

capacity authorized by the initial permit due to the repowering or upgrading of 16 

power generation capacity. 17 

 18 

Based on the record of the request for amendment 2, Council finds that RFA2 activities would 19 

not: 20 

• Increase the land area taken out of agricultural production; 21 

• Require an expansion of the facility site boundary; 22 

• Increase the number of turbine towers; or 23 

• Increase generator output by more than 25 percent. 24 

 25 

As such, the Council finds that an amended conditional use permit is not required. The Council 26 

confirms that the existing site certificate Land Use conditions continue to apply to the facility, 27 

as amended, including site certificate Condition 40 related to turbine setback requirements.  28 

 29 

The Council also notes that prior to releasing the proposed order, the Department consulted 30 

with the Planning Director of Gilliam County, Michelle Colby, eliciting her interpretation of 31 

which substantive criteria and setback requirements would apply to the repowered facility. 32 

Following an initial phone call to Ms. Colby, the Department received an email from Ms. Colby 33 

that provided her evaluation of the Department’s questions. 18 In her response, Ms. Colby 34 

included the response she received from Gilliam County’s legal counsel, which stated: 35 

 36 

 “It doesn’t look like the zoning ordinance addresses this issue.  I would say that most 37 

jurisdictions do not apply subsequently adopted regulations to a modification of a prior 38 

                                                      
17 The entirety of the facility turbines were in compliance with the GCZO at the time of the original site 
certificate approval and subsequent site certificate amendments. The approximate 12 turbines that are 
unlikely in compliance with the current GCZO code are thus lawfully established noncomforming uses.  

18 SFNAMD2 GCZO Clarification email (Gilliam County) 2019-12-16 
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approval unless the proposed modification implicates those provisions.  In this context, 1 

the applicant wouldn’t have to adhere to current setbacks unless their proposal is to add 2 

more turbines.  Those new turbines would have to comply with current setbacks, but 3 

existing/replacement turbines could continue in their present location even if it violated 4 

current setbacks.” 5 

 6 

The Council’s decision that the RFA2 activities do not require an amended conditional use 7 

permit takes into consideration the position of the county, in particular, as described in the 8 

Department’s proposed order, that there is not a clear direction in the county’s zoning 9 

ordinance on the issue. As described above, Council finds that the specific section of GCZO 10 

Article 7, Section 7.020(T)(7)(c)(2), related to when an amended conditional use permit is 11 

required for requested changes at an existing wind energy facility, should govern the decision 12 

on when an amended conditional use permit is required.  13 

 14 

Based on the findings presented here, Council concludes that the RFA2 activities do not require 15 

an amended conditional use permit, and as such, no further evaluation of applicable 16 

substantive criteria must be conducted. The Council finds that the facility, as amended, 17 

complies with the Land Use standard.19  18 

 19 

Conclusions of Law 20 

 21 

Based on the foregoing findings and the evidence in the record, and subject to compliance with 22 

existing site certificate conditions, the  Council finds that the proposed RFA2 facility repower 23 

would continue to comply with the Land Use standard. 24 

 25 

 III.A.6 Fish and Wildlife Habitat: OAR 345-022-0060 26 

 27 

To issue a site certificate, the Council must find that the design, construction and 28 

operation of the facility, taking into account mitigation, are consistent with: 29 

 30 

(1) The general fish and wildlife habitat mitigation goals and standards of OAR 635-415-31 

0025(1) through (6) in effect as of February 24, 2017*** 32 
 33 
Findings of Fact  34 

 35 

The EFSC Fish and Wildlife Habitat standard requires the Council to find that the design, 36 

construction and operation of a proposed facility, or facility with proposed changes, is 37 

consistent with the Oregon Department of Fish and Wildlife’s (ODFW) habitat mitigation policy, 38 

                                                      
19 In its draft proposed order and proposed order, the Department had recommended Council include two 

additional conditions in the amended site certificate under the Land Use standard, one related to road use 
agreements with Gilliam and Morrow counties, and one related to a revised weed control plan. Council includes 
amended Condition 67, related to road use agreements with Gilliam and Morrow counties, under its Public 
Services standard. Council also includes Condition 107, related to a revised weed control plan, under its Fish and 
Wildlife Habitat standard.  
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goals, and standards, as set forth in OAR 635-415-0025. The ODFW Habitat Mitigation Policy 1 

and EFSC Fish and Wildlife Habitat standard create requirements to mitigate impacts to fish and 2 

wildlife habitat, based on the quantity and quality of the habitat as well as the nature, extent, 3 

and duration of the potential impacts to the habitat. The policy also establishes a habitat 4 

classification system based on value the habitat would provide to a species or group of species. 5 

There are six habitat categories; Category 1 being the most valuable and Category 6 the least 6 

valuable. 7 

 8 

The analysis area for the Fish and Wildlife Habitat standard includes the area within and 9 

extending ½-mile from the site boundary. 10 

 11 

Habitat Types and Categories in the Analysis Area 12 

 13 

To identify potential habitat category and types within the temporary work areas of the 14 

proposed RFA2 facility repower, the certificate holder relied upon a combination of 2010 15 

preconstruction habitat categorization data and aerial imagery. As further discussed below, 16 

habitat types and categories that may be impacted by RFA2 activities include: Category 2 17 

Grassland; Category 3 Grassland, Curlew and Shrub-steppe (Sagebrush and Rabbitbrush); 18 

Category 4 Grassland, and Rock and Sand; Category 5 Shrub-steppe; and Category 6 Animal 19 

Facilities and Roads, and parking 20 

 21 

Potential Habitat Impacts 22 

 23 

As described above in Section II.A. Requested Amendment of this order, the proposed RFA2 24 

facility repower would include temporary laydown areas used to stage and store construction 25 

equipment, improvements to existing access roads and turbine pad areas, and temporary 26 

turnaround areas, resulting in approximately 109.3 acres of temporary disturbance. Based on 27 

the habitat categories (2, 3, 4 and 5) and types (Grassland, Curlew, Shrub-steppe, Rock and 28 

Sand) described above, potential habitat impacts would include temporary and temporal 29 

habitat loss. Impacts to Category 6 habitat do not require compensatory mitigation under the 30 

Council’s Fish and Wildlife Habitat standard.  31 

 32 

In Section 6.8.1 of RFA2, the certificate holder explains that temporary disturbance to 33 

vegetation would be limited to areas previously disturbed during facility construction. 34 

Furthermore, the certificate holder indicates that the temporary disturbance resulting from the 35 

proposed RFA2 facility repower would be smaller (less) in area than the areas previously 36 

disturbed during construction. 37 

 38 

As presented in Table 2, Estimated Acreage of the Proposed RFA2 Facility Repower (by Category 39 

and Subtype) below, the repowering activities would temporarily disturb approximately 10.6, 40 
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80.9, 9.8, 0.7, and 4.4 acres of Category 2, 3, 4, 5, and 6 respectively, resulting in temporary and 1 

temporal habitat impacts.20  2 

 3 

Table 2: Estimated Acreage of the Proposed RFA2 Facility Repower  
(by Category and Subtype) 

Habitat Category and Subtype Temporary 
Impacts 

Impact totals by 
Category 

Habitat Category 2 

GL Grasslands 10.6 10.6 

Habitat Category 3 

CUR Long-Billed Curlew 62.3 

80.9 
GL Grasslands 10.1 

SS-R Shrub Steppe - rabbitbrush 6.8 

SS-S Shrub Steppe – sage steppe 1.7 

Habitat Category 4 

GL Grasslands 8.6 
9.8 

RS Rock and Sand 1.2 

Habitat Category 5 

SS-B Shrub Steppe – broom snakeweed steppe 0.7 0.7 

Habitat Category 6 

AF Animal Facilities 2.1 
4.4 

RP Roads and Parking 2.3 

 4 

Temporal loss refers to loss of habitat function and values from the time an impact occurs to 5 

the time when the restored habitat provides a pre-impact level of habitat function. Habitat 6 

types identified within the site boundary with a sagebrush steppe component are reasonably 7 

expected to require a longer restoration timeframe (5+ years) and therefore, the temporary 8 

impacts to approximately 1.7 acres to shrub steppe – sage steppe would be expected to result 9 

in temporal loss. 10 

 11 

Weed Control 12 

Based on consultation with Gilliam County Weedmaster Don Ferrar, the Department 13 

understands that there are specific methods that provide a higher rate of successful weed 14 

control following disturbance impacts near roadways, which are the predominant expected 15 

disturbance impacts from RFA2. Therefore, the Council imposes a condition requiring a specific 16 

Weed Control Plan be developed, in consultation with the Department and Gilliam County 17 

Weed Control Department, that addresses agency consultation, weed identification, application 18 

                                                      
20 The Council notes that the proposed RFA2 facility repower would not permanently impact any habitat during 

construction or operation of the repowered turbines.  
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methods, appropriate control methods, monitoring and reporting.21 In a comment on the DPO, 1 

the certificate holder requested minor edits to recommended Condition 107 related to 2 

clarification on process, consistency with the county weed control program, and clarity of 3 

required information.22 The Council agrees in part with the certificate holder’s request and also 4 

makes a minor edit to the condition for consistency with the typical Department approval 5 

process of a pre-construction condition requirement: 6 

 7 

Condition 107: Prior to RFA2 facility repower activities, the certificate holder shall 8 

coordinate with the Gilliam County Weed Department and submit to the Department, a 9 

Roadway Weed Control Plan. The Department shall review and approve the plan, in 10 

consultation with the Gilliam County Weed Department. The Roadway Weed Control 11 

Plan shall include, as pertinent, but not be limited to, identification of county-listed 12 

weeds of economic concern, methods for evaluating weeds within impact area, results 13 

of weed assessment, control methods specific to roadway weed control and timing, 14 

agency consultation protocol, and process for evaluating success of weed control. 15 

[Amendment #2]  16 

 17 

Proposed Habitat Mitigation (Temporary and Temporal Loss) 18 

 19 

The certificate holder proposes to mitigate temporary habitat impacts through revegetation 20 

and noxious weed control. Council previously imposed Condition 38 and 84 requiring that the 21 

certificate holder implement plans to control the introduction and spread of noxious weeds and 22 

revegetate temporarily disturbed areas. However, because this temporary disturbance would 23 

be at different stages than weed control and revegetation activities implemented under the 24 

existing plans, the Council imposes new conditions to allow the certificate holder and 25 

Department the ability to implement and track measures that apply specifically to the proposed 26 

RFA2 facility repower disturbance areas. The Council imposes Condition 107 above, requiring 27 

that, prior to RFA2 facility repower activities, the certificate holder submit a Roadway Weed 28 

Control Plan, for review by the Department, in consultation with the Gilliam County Weed 29 

Control Department. The Council also imposes the following condition related to revegetation:  30 

 31 

 Condition 108: The certificate holder shall: 32 

(a) Prior to RFA2 facility repower activities: 33 

i. Provide an updated habitat assessment of areas of disturbance, based on a 34 

protocol approved by the Department in consultation with ODFW. 35 

                                                      
21 At its December 20, 2019 meeting, the Council reviewed the Department’s proposed order and all comments 

received on the record of the draft proposed order. Council adopted the Proposed order, with modifications, as its 
Final Order. As provided in both the DPO and Proposed Order, the Department’s recommended Condition 107 was 
presented in the Land Use section of each order, respectively. Based on deliberations occurring at the December 
EFSC meeting, Condition 107, and its related findings have been moved to the Fish and Wildlife Habitat section of 
this Final Order.  
22 SFNAMD2 DPO comments Certificate Holder 2019-12-11. 



Energy Facility Siting Council 

Shepherds Flat North - Final Order on Request for Amendment 2  
December 2019  31 

ii. Identify monitoring and reference sites, including sites within each habitat 1 

category and subtype impacted, and the methodology utilized for selecting the 2 

number of monitoring and reference sites should be included. 3 

iii. Consult with the Department, ODFW and Gilliam County Weed Control 4 

Department on timing and methods for revegetation and weed control. 5 

(b) Following completion of RFA2 facility repower activities: 6 

i. Restore areas temporarily disturbed by RFA2 facility repower activities 7 

according to the methods and monitoring procedures described in the 8 

Revegetation Plan that is incorporated in the Final Order on Amendment 2 for 9 

Shepherds Flat North as Attachment D and as amended from time to time. 10 

ii. Consult annually with the Department, ODFW and Gilliam County Weed 11 

Control Department on timing and methods for revegetation and weed control. 12 

[Amendment #2] 13 

 14 

Based on compliance with the new conditions, the Council finds that the certificate holder 15 

would meet the habitat mitigation goals for temporary habitat impacts.    16 

 17 

The certificate holder’s existing Habitat Mitigation Plan (HMP) addresses temporal habitat 18 

impacts (i.e. loss of habitat function and values from the time an impact occurs to the time 19 

when the restored habitat provides a pre-impact level of habitat function) in the form of a 20 

permanent conservation easement on a habitat mitigation area (HMA). Specifically, for 21 

temporal habitat impacts, the certificate holder has included in its HMA 0.5 acre for every 1 22 

acre of Category 3 Shrub-steppe sage habitat temporarily disturbed (a 0.5:1 ratio). Because the 23 

areas of temporary disturbance are within previously disturbed areas, the temporal habitat 24 

impacts that would occur as a result of the proposed RFA2 facility repower have been 25 

accounted for in the HMA and are addressed in the existing HMP. Based on compliance with 26 

the existing HMP, the Council finds that the certificate holder meets the habitat mitigation 27 

goals for temporal habitat impacts.    28 

 29 

Potential Impact to State-Sensitive Species 30 

 31 

The certificate holder conducted a desktop review to identify State Sensitive species with the 32 

potential to occur within the analysis area based on species range and existing habitat. The 33 

desktop review evaluated ODFW’s 2016 Sensitive Species List. Based on this desktop review, 34 

the certificate holder identified suitable habitat within the analysis area for: 18 State-sensitive 35 

species (including 1 reptile, 10 birds, and 5 bat species). Of these State-sensitive species, 36 

presence was confirmed for the following: 10 birds and 2 bats. 37 

 38 

The certificate holder identifies that increased activity during the proposed RFA2 facility 39 

repower could result in potential impacts to state-sensitive species during nesting season, 40 

including ferruginous hawk and Swainson’s hawk. To minimize potential disturbance impacts to 41 

state-sensitive species, the Council imposes the following condition:  42 

 43 
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Condition 109: The certificate holder shall: 1 

(a) Prior to RFA2 facility repower activities, the certificate holder shall conduct a pre-2 

construction raptor nest survey, using a protocol approved by the Oregon Department 3 

of Fish and Wildlife (ODFW) to determine whether there are any active nests of state 4 

sensitive species within 0.5 miles of any areas that would be disturbed. 5 

(b) During RFA2 repower activities, if active raptor nests were identified within 0.5-mile of 6 

RFA2 repower activities per (a) of this condition or become active during the sensitive 7 

season, per (c) below, the certificate holder shall avoid construction activities within 8 

0.25 mile buffer in areas around active nests of the following species during the 9 

sensitive period, as provided in this condition: 10 

 11 

Species Sensitive Period Early Release Date 
Swainson’s hawk April 1 to August 15 May 31 
Ferruginous hawk March 15 to August 15 May 31 
Burrowing owl April 1 to August 15 July 15 

 12 

(c) During RFA2 repower activities, if a nest becomes occupied by any of these species 13 

after the beginning of the sensitive period, the certificate holder will flag the 14 

boundaries of a 0.25-mile buffer area around the nest and shall instruct construction 15 

personnel to avoid disturbance of the area.  16 

(d) During RFA2 repower activities, if active nest sites are observed per (b) or (c) of this 17 

condition, the certificate holder shall hire a qualified independent professional 18 

biologist to observe the active nest sites during the sensitive period for signs of 19 

disturbance and to notify the Department of any non-compliance with this condition. If 20 

the biologist observes nest site abandonment or other adverse impact to nesting 21 

activity, the certificate holder shall implement appropriate mitigation, in consultation 22 

with ODFW and subject to the approval of the Department, unless the adverse impact 23 

is clearly shown to have a cause other than construction activity. The certificate holder 24 

may begin or resume construction activities within a buffer area before the ending day 25 

of the sensitive period if any known nest site is not occupied by the early release date. 26 

If a nest site is occupied, then the certificate holder may begin or resume construction 27 

before the ending day of the sensitive period with the approval of ODFW, after the 28 

young are fledged. The certificate holder shall use a protocol approved by ODFW to 29 

determine when the young are fledged (the young are independent of the core nest 30 

site). 31 

[Amendment 2] 32 

 33 

For each repowered wind turbine, permanent changes, not previously evaluated, would include 34 

a lower minimum aboveground blade tip clearance from 25 to 21.5 meters, and increasing the 35 

overall rotor diameter and rotor swept area from 100 to 127 meters. The maximum blade tip 36 

height of 150 meters, as approved by Council in the Final Order, would not change as a result of 37 

the proposed RFA2 facility repower. In RFA2, the certificate holder describes that potential 38 

impacts from these dimension changes could be an increase in bird and bat fatality from 39 

collision risk, however they assert that the primary impact from the repowering activities would 40 
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be direct fatality from collision with, or crushing by heavy equipment. The certificate holder 1 

indicates that based on studies conducted in 2007 through 2016, the effect of turbine size on 2 

bird and bat collision risk remains unclear. Based on review of the studies referenced in RFA2, 3 

the Council agrees that a change in minimum aboveground blade tip clearance and rotor 4 

diameter does not represent a direct correlation in bird and bat fatality risk. Nonetheless, in 5 

response to ODFW recommendations that a bird and bat fatality monitoring study be 6 

conducted for two years, following completion of the facility repowering activities, the Council 7 

imposes Condition 110 as follows.23  8 

 9 

Condition 110: Following completion of RFA2 facility repower activities, the certificate 10 

holder shall conduct two years of avian and bat fatality monitoring, as described in the 11 

Wildlife Monitoring and Mitigation Plan, or based on protocol otherwise approved by the 12 

Department in consultation with ODFW, provided as Attachment E of the Final Order on 13 

Amendment 2. [Amendment #2] 14 

 15 

Conclusions of Law  16 

 17 

Based on the foregoing findings of fact and conclusions, and subject to compliance with existing 18 

and new site certificate conditions, the Council finds that the proposed RFA2 facility repower 19 

would comply with the Council’s Fish and Wildlife Habitat standard. 20 

 21 

III.A.7 Recreation: OAR 345-022-0100 22 

 23 

(1) Except for facilities described in section (2), to issue a site certificate, the Council must 24 

find that the design, construction and operation of a facility, taking into account 25 

mitigation, are not likely to result in a significant adverse impact to important 26 

recreational opportunities in the analysis area as described in the project order. The 27 

Council shall consider the following factors in judging the importance of a recreational 28 

opportunity: 29 

 30 

(a) Any special designation or management of the location; 31 

(b) The degree of demand; 32 

(c) Outstanding or unusual qualities; 33 

(d) Availability or rareness; 34 

(e) Irreplaceability or irretrievability of the opportunity. 35 

*** 36 

                                                      
23 In a comment on the record of the DPO, ODFW biologist Steve Cherry supported the recommendation for two 

years of post-construction fatality monitoring, and stated that ODFW had no further comments on the project. 
SFNAMD2 Reviewing Agency DPO Comment ODFW 2019-11-22. 



Energy Facility Siting Council 

Shepherds Flat North - Final Order on Request for Amendment 2  
December 2019  34 

 1 

Findings of Fact  2 

 3 

The Recreation standard requires the Council to find that the design, construction, and 4 

operation of a facility would not likely result in significant adverse impacts to “important” 5 

recreational opportunities. Therefore, the Council’s Recreation standard applies only to those 6 

recreation areas that the Council finds to be “important,” utilizing the factors listed in the sub-7 

paragraphs of section (1) of the standard. The importance of recreational opportunities is 8 

assessed based on five factors outlined in the standard: special designation or management, 9 

degree of demand, outstanding or unusual qualities, availability or rareness, and irreplaceability 10 

or irretrievability of the recreational opportunity.  11 

 12 

In accordance with OAR 345-001-0010(59)(d) and consistent with the study area boundary, the 13 

analysis area for recreational opportunities is the area within and extending 5 miles from the 14 

site boundary.  15 

 16 

Recreational Opportunities within the Analysis Area   17 

 18 

In the Final Order on the ASC, and the Final Order on Amendment 1, Council found that the 19 

design, construction and operation of the facility, taking into account mitigation and conditions 20 

stated in the orders, were not likely to result in significant adverse impacts to recreational 21 

opportunities in the analysis area. In RFA2, the certificate holder identified one new 22 

recreational opportunity within the analysis area: Quesna County Park, which is estimated to be 23 

approximately 4 miles from the site boundary.  24 

 25 

As represented in RFA2, the certificate holder requests that the Council determine Quesna 26 

County Park not to be important based on the factors under OAR 345-022-0100, and therefore 27 

not require an impact assessment. Based on review of the OAR 345-022-0100 factors and 28 

historic Council evaluation of this recreation opportunity, the Council finds that that Quesna 29 

County Park is an important recreational opportunity and therefore evaluate potential impacts 30 

from the proposed RFA2 facility repower to this resource.24  31 

 32 

Direct Loss 33 

A direct loss occurs when construction or operation of a facility would impact a recreational 34 

opportunity by directly altering the resource so that it no longer exists in its current state. The 35 

facility, which is located entirely on private property, would not be located on or within any of 36 

the important recreational opportunities identified above. Therefore, the Council finds that the 37 

facility would not result in direct loss of any of the recreational opportunities identified as 38 

important. 39 

 40 

                                                      
24 See Final Order on the Application for Site Certificate for the Boardman Solar Energy Facility, p.156 
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Indirect Loss  1 

Similar to the assessment of direct loss, indirect loss would result if construction or operation of 2 

a facility would impact a recreational opportunity by indirectly altering the resource or some 3 

component of it. For the proposed RFA2 facility repower, the evaluation of indirect loss 4 

associated with noise, traffic, and visual impacts are provided in the sections below.  5 

 6 

Noise  7 

As described in RFA2, the evaluation of noise related impacts to important recreational 8 

opportunities within the analysis area, evaluates impacts associated with the construction and 9 

operation of the proposed RFA2 facility repower.  10 

 11 

As explained in Section III.A.11.1, Noise Control Regulations, of this order the noise caused by 12 

construction activities is exempt from the application of the DEQ noise rules, per OAR 340-035-13 

0035(5)(g). However, construction of the proposed facility repowering will produce localized, 14 

short-duration noise levels similar to those produced by any large construction project with 15 

heavy construction equipment that may impact near-by recreational opportunities. Figure 3 in 16 

RFA2 illustrates recreational opportunities within the analysis area and the Council estimates 17 

that Quesna County Park is approximately is 4 miles from the site boundary. Given the far 18 

proximity of the Park to the proposed construction activities associated with turbine 19 

repowering, the Council finds that noise from construction would not create significant adverse 20 

impact at the recreational opportunity.  21 

 22 

Operation of the proposed RFA2 facility repower are expected to be similar to the existing wind 23 

turbines and will feature wind turbine blades that have been manufactured and designed to 24 

significantly reduce noise. The certificate holder explains that in all likelihood, the repowered 25 

turbines of the proposed RFA2 facility repower will produce lower sound levels than the 26 

existing turbines. Considering the existing ambient noises of activities on the Columbia River, I-27 

84, and the high-volume railroad track, the Council finds that the noise generated by the 28 

construction and operation of the proposed RFA2 facility repower is not likely to result in 29 

significant adverse impacts to Quesna County Park.  30 

 31 

Traffic 32 

The evaluation of traffic related impacts to important recreational opportunities within the 33 

analysis area, only evaluates impacts associated with the construction of the proposed RFA2 34 

facility repower. Operational related impacts will be the same as the original review, and are 35 

not reiterated in the evaluation that follows. 36 

 37 

As discussed in Section IIIA.8., Public Services, of this order, the certificate holder identified 38 

Interstate 84 (I-84) as the primary transportation rote for construction and operation of the 39 

facility. The certificate holder then explains that most vehicles will exit I-84 at Arlington. 40 

Because Quesna County Park is approximately 13 miles east of the Arlington exit off of I-84, the 41 

Council finds that traffic associated with the proposed RFA2 facility repower would not likely 42 

result in significant adverse impacts to Quesna County Park.  43 

 44 
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Visual Impacts  1 

Council previously evaluated and approved turbines with a maximum blade tip height of 150 2 

meters in the Final Order on the ASC, and found that the certificate older could design, 3 

construct, and operate the facility in compliance with the Recreation Standard. Because the 4 

proposed RFA2 facility repower will not result in an increase to the maximum blade tip height, 5 

the Council finds that the proposed RFA2 facility repower will not result in significant adverse 6 

impacts to Quesna County Park.  7 

 8 

Conclusions of Law  9 

 10 

Based on the foregoing findings of fact, and subject to compliance with the existing site 11 

certificate conditions, the Council finds that the facility, as amended, would continue to comply 12 

with the Council’s Recreation standard. 13 

 14 

III.A.8 Public Services: OAR 345-022-0110 15 

 16 

(1) Except for facilities described in sections (2) and (3), to issue a site certificate, the 17 

Council must find that the construction and operation of the facility, taking into account 18 

mitigation, are not likely to result in significant adverse impact to the ability of public 19 

and private providers within the analysis area described in the project order to provide: 20 

sewers and sewage treatment, water, storm water drainage, solid waste management, 21 

housing, traffic safety, police and fire protection, health care and schools. 22 

 23 

(2) The Council may issue a site certificate for a facility that would produce power from 24 

wind, solar or geothermal energy without making the findings described in section (1). 25 

However, the Council may apply the requirements of section (1) to impose conditions on 26 

a site certificate issued for such a facility. 27 

*** 28 

 29 

Finding of Fact  30 

 31 

The Council’s Public Services standard requires the Council to find that the facility is not likely to 32 

result in significant adverse impacts on the ability of public and private service providers to 33 

supply sewer and sewage treatment, water, stormwater drainage, solid waste management, 34 

housing, traffic safety, police and fire protection, health care, and schools. Pursuant to OAR 35 

345-022-0110(2), the Council may issue a site certificate for a facility that would produce power 36 

from wind or solar energy without making findings regarding the Public Services standard; 37 

however, the Council may impose site certificate conditions based upon the requirements of 38 

the standard. 39 

 40 

The analysis area for potential impacts to public services is the area within and extending 10-41 

miles from the site boundary. The evaluation of impacts to public services, provided below, is 42 

an evaluation of only construction related impacts resulting from the proposed RFA2 facility 43 
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repower. Operational impacts will be the same as the original review and are not reiterated in 1 

this order. 2 

 3 

As described in RFA2, the proposed facility repowering will be completed on a rolling schedule, 4 

where wind turbines will be upgraded over an approximately 6-month time frame with typically 5 

8-12 turbines off-line being upgraded at a time. It will take approximately 2 weeks to upgrade 6 

each turbine. There will be four crane crews including crane operation and tower work crews. 7 

There will also be other upgrade support crews. It is estimated that there will be approximately 8 

60 workers on-site at one time. The equipment used for upgrading will generally consist of 9 

cranes, semi-trucks and regular sized pick-up/operational trucks. 10 

 11 

Sewer and Sewage Treatment; Stormwater Drainage 12 

 13 

During construction of the proposed repowered turbines, on-site work crew will use existing 14 

sanitary facilities as well as portable toilet facilities, as needed. The disposal of these facilities 15 

will be managed similar to previously evaluated methods and addressed within existing site 16 

certificate conditions. Construction and operation of the proposed RFA2 facility repowering will 17 

not require use of public sewers or sewage treatment, nor require use of public or private 18 

stormwater drainage facilities. Therefore, construction and operation would not impact public 19 

and private providers of sewer, sewage treatment or stormwater drainage. 20 

 21 

Water 22 

 23 

Construction activities associated with the RFA2 repowering would require water for dust 24 

control. The certificate holder indicates in Section 6.19 of RFA2 that the repowering activities 25 

would not alter the certificate holder’s ability to obtain water from the City of Arlington, nor 26 

would the repowering affect the ability to comply with existing Condition 78, limiting water use 27 

from the facility’s onsite well to 5,000 gallon per day. Provided as Attachment 5 in RFA2, email 28 

correspondence between the City Recorder from the City of Arlington and the certificate 29 

holder, confirms the City of Arlington’s continued ability to provide water to the facility, 30 

including the proposed repowering. Based on the minimal increase in construction-related 31 

water use, the Council finds that construction of the proposed facility repowering of RFA2 32 

would continue to not likely result in significant adverse impacts on the ability of public or 33 

private providers of water to deliver services. 34 

 35 

The proposed repowering activities of RFA2 would not result in changes to operational water 36 

use, which is limited to facility-specific wells that do not result in impacts on the ability of public 37 

or private providers of water to deliver services. 38 

 39 

Solid Waste Management  40 

 41 

Construction activities associated with the RFA2 facility repowering will generate solid waste, 42 

including non-hazardous packaging associated with equipment, removed wind turbine blades, 43 

and erosion control materials (i.e. straw bales and silt fencing) which will be removed and 44 
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recycled or taken to landfill in compliance with federal, state and local regulations. In RFA2, the 1 

Certificate Holder states that currently turbine blades and other materials used for Facility 2 

maintenance are taken to the Columbia Ridge Landfill. Additionally, the certificate holder 3 

explains that the Columbia Ridge Landfill has adequate capacity to accommodate construction-4 

related debris and is not expected to reach full capacity for more than 100 years.  5 

 6 

The Council previously imposed several conditions addressing solid waste management, 7 

including conditions that require the certificate holder to develop and implement a solid waste 8 

management plan for the construction and operation of the facility (Condition 101 and 102). 9 

Existing Conditions 50, 51, and 100 provide guidance for the disposal of hazardous materials, 10 

spill response and accidental releases of hazardous materials, and the discharge of sanitary 11 

wastewater, and will continue to apply to the facility repowering activities of RFA2. Based on 12 

the capacity of the Columbia Ridge Landfill, and compliance with the aforementioned existing 13 

conditions, the Council finds that the construction and operation of the proposed RFA2 facility 14 

repowering would not be likely to result in a significant adverse impact on the ability of public 15 

and private providers of solid waste management to deliver services. 16 

 17 

Traffic Safety 18 

 19 

Construction of the proposed RFA2 facility repower would result in increased trip generation 20 

on local and state roads (I-84, OR 74 and OR 19) for approximately 6-months. In RFA2, the 21 

certificate holder estimates that proposed RFA2 facility repower activities would require 22 

approximately 60 temporary workers, 20 trucks, and 28 semi-trucks per day, which the 23 

Council estimate equates to a maximum trip rate increase of 216 trips per day on local and 24 

state roads.25  25 

 26 

During construction, trucks used to transport wind turbine blades and other heavy 27 

construction equipment (i.e. cranes) would likely require oversize load/overweight permits 28 

from Oregon Department of Transportation (ODOT) and Gilliam County Road Department. In 29 

addition to haul and heavy load permits, the certificate holder commits to consultation with 30 

Gilliam County Road Department prior to transport of new wind turbine blades and gearboxes 31 

to establish roads to be used, traffic control measures, and roadway improvement necessary 32 

before and after completion of the proposed activity.26 33 

 34 

In its DPO, the Department had recommended a new condition (DPO Condition 108), that 35 

would have required a pre-construction transportation system plan and county-approved road 36 

use agreement. However, in a comment on the record of the DPO, the certificate holder noted 37 

                                                      
25 Council’s trip rate calculation = 60 worker trips x 2 times per day + 20 trucks x 2 times per day + 28 semi-trucks x 

2 times per day. 
26 SFNAMD2 pRFA2 Reviewing Agency Comments Gilliam County. 2019-11-18. During review of pRFA2, Gilliam 

County Planning Director (Michelle Colby) expressed concern regarding potential traffic related impacts from RFA2 
on local roads and requested that impacts be mitigated through a road use agreement with the Gilliam County 
Road Department.  
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that DPO Condition 108 is unnecessary as the certificate holder is already working with the 1 

county regarding the road use agreement, and the requirement that DPO Condition 108 would 2 

have imposed including a transportation system plan are unnecessary and not beneficial to the 3 

county.27 The Council agrees in part, and also notes that in a comment on the pRFA, Gilliam 4 

County requested a road use agreement, but not a transportation system plan. Furthermore, 5 

the Council notes that the site certificate already includes a condition (Condition 60) that covers 6 

the intent of the request from the county regarding restoration of county roads, and also is 7 

aligned with the certificate holder’s request. Finally, on the record of the DPO, the Department 8 

received a comment from Morrow County, which noted that the proposed repowering project 9 

could use Morrow County roads even though the facility is not located in Morrow County, and 10 

requesting a road use agreement also be entered with Morrow County to protect that county’s 11 

roads from unusual wear and tear during repowering construction. As such, the Council deleted 12 

DPO Condition 108 and modifies existing site certificate condition 67 as presented below.28 29 13 

 14 

Amended Condition 67: The certificate holder shall cooperate with the Gilliam County 15 

Road Department to ensure that any unusual damage or wear to county roads that is 16 

caused by construction of the facility is repaired by the certificate holder. Submittal to 17 

the Department of an executed Road Use Agreement with Gilliam County shall 18 

constitute evidence of compliance with this condition. Upon completion of construction, 19 

the certificate holder shall restore county roads to pre-construction condition or better, 20 

to the satisfaction of the county Road Department. If required by Gilliam County, the 21 

certificate holder shall post bonds to ensure funds are available to repair and maintain 22 

roads affected by the proposed facility. The certificate holder shall also coordinate with 23 

the Morrow County Road Department regarding implementation of a similar Road Use 24 

agreement. The certificate holder must submit evidence of compliance prior to 25 

construction of facility repowering as authorized by site certificate Amendment #2 26 

[Amendment #1 (SFWF), Amendment #2] 27 

 28 

 29 

                                                      
27 SFNAMD2 DPO comments Certificate Holder 2019-12-11. 
28 SFNAMD2 DPO Comments (Morrow County) LETTER 2019-12-11. On the record of the draft proposed order, on 

behalf of the Morrow County Planning Department (collectively referred to as Mr. Wrecsics), Mr. Wrecsics explains 
that based on the potential utilization and impact to the Morrow County road network, implementation of a full 
Road Use Agreement should be required before the start of the repowering. Based on Mr. Wrecsics comment, the 
Department recommended Council amend existing Condition 67, to include coordination requirements with 
counties other than Gilliam, should the repowering activities utilize their county roads. Council agrees. 
29 At its December 20, 2019 meeting, the Council reviewed the Department’s proposed order and all comments 

received on the record of the draft proposed order. Council adopted the Proposed order, with modifications, as its 
Final Order. As provided in both the DPO and Proposed Order, the Department’s recommended amended 
Condition 67 was presented in the Land Use Section of each order, respectively. Based on deliberations occurring 
at the December EFSC meeting, Council amended Condition 67, and its related findings have been moved to the 
Public Services section of this Final Order. 
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Housing, Police, Fire, Schools, and Healthcare 1 

 2 

In Section 6.13 of the RFA, the certificate holder explains that although the Shepherds Flat 3 

North facility is already constructed and operational, the proposed repowering would result in a 4 

short-term and temporary influx of workers. The certificate holder estimates that the 5 

repowering activities would have a duration of six months and require a maximum of 60 6 

workers on-site at one time. Additionally, the certificate holder provided a conservative 7 

estimate that 30 percent of the workers necessary for the repowering would be local. The 8 

remaining 70 percent may be temporary new residents. In any case, the workforce required for 9 

the repowering activities would be less than the 175 transient workers evaluated in the Final 10 

Order on the Site Certificate.30 Council previously concluded that the impact to the ability of 11 

communities to provide housing, police and fire protection, healthcare and schools was not 12 

likely to be significant. Operation of the proposed repowered facility would not result in 13 

permanent population increases. 14 

 15 

Conclusions of Law  16 

 17 

Based on the foregoing analysis, and in compliance with OAR 345-022-0110(2), the Council 18 

relies on the existing and amended conditions to address the Public Services standard. 19 

 20 

III.A.9 Waste Minimization: OAR 345-022-0120 21 

 22 

(1) Except for facilities described in sections (2) and (3), to issue a site certificate, the 23 

Council must find that, to the extent reasonably practicable: 24 

 25 

(a) The applicant’s solid waste and wastewater plans are likely to minimize 26 

generation of solid waste and wastewater in the construction and operation of the 27 

facility, and when solid waste or wastewater is generated, to result in recycling and 28 

reuse of such wastes; 29 

 30 

(b) The applicant’s plans to manage the accumulation, storage, disposal and 31 

transportation of waste generated by the construction and operation of the facility 32 

are likely to result in minimal adverse impact on surrounding and adjacent areas. 33 

 34 

(2) The Council may issue a site certificate for a facility that would produce power from 35 

wind, solar or geothermal energy without making the findings described in section (1). 36 

However, the Council may apply the requirements of section (1) to impose conditions on 37 

a site certificate issued for such a facility. 38 

*** 39 

                                                      
30 SFWAPPDoc240 SFW - Final Order - 2008-07-25. In the context of this order, “transient workers” refers to 
workers that might come from outside of the analysis area, i.e. temporary new residents. 
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 1 

Finding of Fact  2 

 3 

The Waste Minimization standard requires the Council to find that the certificate holder will 4 

minimize the generation of solid waste and wastewater, and that the waste generated would 5 

be managed to minimally impact surrounding and adjacent areas. Pursuant to OAR 345-022- 6 

0020(2), the Council may issue a site certificate for a wind facility without making findings 7 

regarding the Waste Minimization standard; however, the Council may impose site certificate 8 

conditions based upon the requirements of the standard. 9 

 10 

Solid Waste and Wastewater 11 

 12 

As mentioned above in Section III.A.8. Public Services of this order, construction activities 13 

associated with the proposed RFA2 facility repower would generate solid waste, including non-14 

hazardous packaging associated with equipment, removed wind turbine blades, and erosion 15 

control materials (i.e. straw bales and silt fencing) which will be removed and recycled or taken 16 

to landfill in compliance with federal, state and local regulations. The construction activities are 17 

not expected to generate wastewater. In RFA2, the certificate holder states that currently, 18 

turbine blades and other materials used for Facility maintenance are taken to the Columbia 19 

Ridge Landfill, and that operational Conditions 50, 51, 100, 101, and 102, which address the 20 

waste minimization standard, would continue to apply to the proposed RFA2 facility repower. 21 

Existing Condition 101 requires the certificate holder to implement a waste management plan 22 

during facility construction. Furthermore, it includes measures to be followed, including but not 23 

limited to the recycling of: steel and other metal scrap, wood waste, and packaging waste such 24 

as paper and cardboard. Although the certificate holder explains that the Columbia Ridge 25 

Landfill has adequate capacity to accommodate construction-related debris and is not expected 26 

to reach full capacity for more than 100 years, the Council imposes Condition 111 to ensure the 27 

certificate holder minimizes waste generation consistent with Council’s standard. In a comment 28 

on the DPO, the certificate holder requested a minor amendment to the reporting requirement 29 

to account for uncertainty in tracking the ultimate disposal of facility waste. The Council agrees 30 

and has made the edit in the condition.31 31 

 32 

Condition 111: During RFA2 facility repower activities, the certificate holder shall, or 33 

ensure its third-party contractors, reuse or recycle wind turbine blades, hubs and other 34 

removed wind turbine components to the extent practicable. The certificate holder shall 35 

report in its semi-annual report to the Department the quantities of removed wind turbine 36 

components recycled, reused, sold for scrap, and disposed of in a landfill, to the extent 37 

practicable. [Amendment 2] 38 

 39 

Solid waste from operations of the proposed RFA2 facility repower would not exceed the 40 

existing amount of solid waste generated from the facility. Council previously imposed 41 

                                                      
31 SFNAMD2 DPO Comments (Certificate Holder) LETTER 2019-12-11.  
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Condition 102, to require the certificate holder to, during operation, implement a waste 1 

management plan. The Council finds that compliance with previously imposed conditions would 2 

minimize potential operational solid waste, and potential impacts from solid waste on 3 

surrounding lands. 4 

 5 

Conclusions of Law  6 

 7 

Based on the foregoing analysis, and subject to existing and new conditions, the Council finds 8 

that the proposed RFA2 facility repower would continue to comply with the Council’s Waste 9 

Minimization standard. 10 

 11 

III.A.10 Division 24 Standards 12 

 13 

The Council’s Division 24 standards include specific standards for the siting of wind project, 14 

which is further evaluated below.  15 

 16 

III.A.10.1 Public Health and Safety Standards for Wind Energy Facilities: OAR 345-024-0010 17 

 18 

To issue a site certificate for a proposed wind energy facility, the Council must find that the 19 

applicant: 20 

 21 

(1) Can design, construct and operate the facility to exclude members of the public from 22 

close proximity to the turbine blades and electrical equipment. 23 

 24 

(2) Can design, construct and operate the facility to preclude structural failure of the tower 25 

or blades that could endanger the public safety and to have adequate safety devices and 26 

testing procedures designed to warn of impending failure and to minimize the consequences 27 

of such failure. 28 

 29 

Findings of Fact 30 

 31 

OAR 345-024-0010 requires the Council to consider specific public health and safety standards 32 

related to wind energy facilities. Under this standard, the Council must evaluate a certificate 33 

holder’s proposed measures to exclude members of the public from proximity to the turbine 34 

blades and electrical equipment, and the certificate holder’s ability to design, construct and 35 

operate the facility, with proposed changes, to prevent structural failure of the tower or blades 36 

and to provide sufficient safety devices to warn of failure. 37 

 38 

Potential Impacts from Structural Failure of the Tower or Blades and Safety Devices and Testing 39 

Procedures to Warn of Impending Failure 40 

 41 

The Council must evaluate if the certificate holder has demonstrated that it has the ability to 42 

preclude a structural failure in the first place through design, construction and operation of the 43 

turbines. OAR 345-024-0010(2) does not require that a certificate holder demonstrate an 44 
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elimination of all public health and safety risk [Emphasis added]. Instead, it requires that the 1 

certificate holder design, construct and operate the facility to avoid structural failure, to have 2 

adequate mechanisms in place to warn of an impending failure, and to minimize the 3 

consequences of such failure. 4 

 5 

The proposed repowering activity, resulting in a lower minimum aboveground blade tip 6 

clearance (25 to 21.5 meters) compared to the Council’s previous evaluation could potentially 7 

result in increased public health and safety risks. The Council evaluates the sufficiency of 8 

previously imposed conditions related to safety devices and testing procedures to warn of 9 

impending failure and minimize potential increases in risk.  10 

 11 

The site certificate includes a number of existing conditions that were imposed to address 12 

sub(2) of the standard and which would continue to ensure that the certificate holder reduces 13 

the risk of potential impacts from structural failure of the wind turbine tower or blades.  14 

 15 

• Condition 71 requires that the certificate holder notify the Department and the Gilliam 16 

County Planning Director within 72 hours of any accidents or mechanical failures 17 

associated with operation of the facility that may result in public health and safety 18 

concerns.  19 

• Condition 40 establishes required setback distances of: 3,520 foot setback from the 20 

property line of properties zoned residential use or designated in the Gilliam County 21 

Comprehensive Plan as residential; and, a minimum distance of 110-percent of 22 

maximum blade tip height measured from the centerline of the turbine tower to the 23 

nearest edge of any public road right-of-way (assuming a minimum road right of way 24 

width of 60 feet), when the 3,520 foot setback from doesn’t apply.   25 

 26 

As mentioned above in Section III.A.1 General Standard of Review, Council imposed Condition 27 

26 in The Final Order on the ASC to establish limits on the turbines selected, depending on the 28 

turbine type selected. Condition 26(d) established a the minimum blade tip clearance of 25 29 

meters above the ground at the closest point of rotation. The proposed lowering of the 30 

minimum aboveground blade tip clearance could result in potential public health and safety 31 

impacts from increased proximity to turbine blades. However, the certificate holder describes 32 

that the Turbines would remain located entirely on private property, in rural eastern Oregon, 33 

and that public access would be limited. Council finds that the facility design, including 34 

restricted public access, and compliance to the setback requirements of Condition 40, to be 35 

sufficient to minimize potential increases in public health and safety risks from proximity to the 36 

proposed RFA2 repowered turbines, with lower minimum aboveground blade tip clearance.  37 

 38 

Based upon the proposed RFA2 repowering activities for Shepherds Flat North, the Council 39 

amends Condition 26 to specify the minimum blade tip clearance from 25 meters to 21.5 40 

meters. Additionally, the Council removes a limitation on the megawatt output of the facility 41 

from the condition. The Council’s standards are not concerned with the electrical power output 42 

of the facility. The amended condition reads as follows: 43 

 44 
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Amended Condition 26: The certificate holder shall construct a facility substantially as 1 

described in the site certificate and may select turbines of any type, subject to the following 2 

restrictions and compliance with all other site certificate conditions. Before beginning 3 

construction, the certificate holder shall provide to the Department a description of the 4 

turbine types selected for the facility demonstrating compliance with this condition. 5 

(a) The total number of turbines at the facility must not exceed 116 turbines. 6 

(b) The combined peak generating capacity of the facility must not exceed 290 7 

megawatts. 8 

(b) The turbine hub height must not exceed 105 meters and the maximum blade tip 9 

height must not exceed 150 meters. 10 

(c) The minimum blade tip clearance must be 25 meters above ground. Repowered 11 

turbines that comply with the setback requirements of Condition 40, must have a 12 

minimum blade tip clearance of 21.5 meters above ground.    13 

(d) The maximum volume of concrete above three feet below grade in the turbine 14 

foundations must not exceed 66 cubic yards. 15 

(e) The maximum combined weight of metals in the tower (including ladders and 16 

platforms) and nacelle must not exceed 393 U.S. tons per turbine. 17 

(f) The certificate holder shall request an amendment of the site certificate to increase 18 

the combined peak generating capacity of the facility beyond 318 megawatts, to 19 

increase the number of wind turbines to more than 106 wind turbines or to install 20 

wind turbines with a hub height greater than 105 meters, a blade tip height greater 21 

than 150 meters or a blade tip clearance less than 21.5 meters above ground. 22 

[Amendment #1 (SFWF); Amendment #1, Amendment #2] 23 

 24 

As mentioned above, the proposed RFA2 facility repowering would not only lower the minimum 25 

blade tip clearance, but would also increase maximum height and the rotor diameter of the two 26 

specified turbines. The new maximum height of the repowered turbines would be 150 meters, 27 

consistent with the maximum blade tip height limited in Condition 26. Council previously 28 

evaluated and approved turbines with a maximum blade tip height of 150 meters in the Final 29 

Order on the ASC, and found that the certificate older could design, construct, and operate the 30 

facility in compliance with the Public Health and Safety Standard for Wind Energy Facilities.  31 

 32 

Existing Condition 57 requires the certificate holder to submit a Notice of Proposed Construction 33 

or Alteration (Form 7460) to the Federal Aviation Administration (FAA) and the Oregon 34 

Department of Aviation (ODA). Because the existing turbine specifications feature a maximum 35 

blade tip height of 135 meters, and the proposed demonstration activities would increase the 36 

maximum height to 150 meters, the Council imposes condition 111 to require the certificate 37 

holder to submit a Notice of Proposed Construction and Alteration to the FAA and ODA. 38 

Condition 112 reads as follows: 39 

 40 

Condition 112: Prior to RFA2 facility repower activities, the certificate holder shall submit a 41 

Notice of Proposed Construction or Alteration to the Federal Aviation Administration (FAA) 42 

and the Oregon Department of Aviation identifying the new maximum blade tip height of 43 
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150 meters. The certificate holder shall promptly notify the Department of the responses 1 

from the FAA and the Oregon Department of Aviation. [Amendment #2] 2 

 3 

The Council finds that compliance with the existing, new and amended conditions would 4 

continue to satisfy the requirements of the standard and ensure that the proposed RFA2 facility 5 

repowering are designed, constructed, and operated to preclude structural failure of the tower 6 

or blades that could endanger public safety, and that the proposed RFA2 facility repowering 7 

would have adequate safety devices and testing procedures to warn of impending failure and 8 

minimize consequences of such failure, should it occur. 9 

 10 

Conclusions of Law 11 

 12 

Based on the foregoing analysis, and subject to compliance with existing and new conditions, 13 

the Council finds that the proposed RFA2 facility repower activity would comply with the 14 

Council’s Public Health and Safety Standards for Wind Energy Facilities. 15 

 16 

III.A.10.2 Cumulative Effects Standard for Wind Energy Facilities OAR 345-024-0015 17 
 18 

To issue a site certificate for a proposed wind energy facility, the Council must find that the 19 

applicant can design and construct the facility to reduce cumulative adverse environmental 20 

effects in the vicinity by practicable measures including, but not limited to, the following: 21 

 22 

(1) Using existing roads to provide access to the facility site, or if new roads are needed, 23 

minimizing the amount of land used for new roads and locating them to reduce adverse 24 

environmental impacts. 25 

(2) Using underground transmission lines and combining transmission routes. 26 

(3) Connecting the facility to existing substations, or if new substations are needed, 27 

minimizing the number of new substations. 28 

(4) Designing the facility to reduce the risk of injury to raptors or other vulnerable wildlife in 29 

areas near turbines or electrical equipment. 30 

(5) Designing the components of the facility to minimize adverse visual features. 31 

(6) Using the minimum lighting necessary for safety and security purposes and using 32 

techniques to prevent casting glare from the site, except as otherwise required by the 33 

Federal Aviation Administration or the Oregon Department of Aviation. 34 

 35 

Findings of Fact 36 

 37 

This standard requires the use of practicable measures to reduce the cumulative adverse 38 

environmental effects by practicable measures.   39 

 40 

Access Roads 41 

 42 

OAR 345-024-0015(1) encourages the use of existing roads for facility site access, minimizing 43 

the amount of land used for new roads, and locating new roads in such a manner that reduces 44 
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adverse environmental impacts. The certificate holder proposes to utilize existing access roads, 1 

to be temporarily widened to support the proposed RFA2 facility repowering. No new 2 

permanent roads would be constructed as part of RFA2.  3 

 4 

Because the proposed RFA2 facility repowering would not result in new permanent access 5 

roads, the Council continues to find that the certificate holder demonstrates that it would use 6 

existing roads where practicable to provide access to the site and through the temporary 7 

expansion of existing roads, would reduce adverse environmental impacts and constructed in a 8 

manner that minimizes the amount of land used. 9 

 10 

Transmission Lines and Substations 11 

 12 

RFA2 does not propose new transmission lines or substations, or changes to the previously 13 

approved site boundary. Therefore, the Council finds that RFA2 would not result in a significant 14 

adverse impact under OAR 345-024-0015(2) and (3) that was not addressed in a previous 15 

Council orders. 16 

 17 

Wildlife Protection 18 

 19 

OAR 345-024-0015(4) encourages facility design that reduces the risk of injury to raptors or 20 

other vulnerable wildlife in areas near wind turbines or electrical equipment.  21 

 22 

The proposed RFA2 facility repowering would increase the rotor-swept diameter from 100 23 

meters to 127 meters, and decrease the aboveground blade tip clearance by 3.5 meters. The 24 

proposed changes in wind turbine dimension could result in increased bird and bat fatality risk 25 

from wind turbine collision. However, the certificate holder explains that the effect of turbine 26 

size on bird and bat collision rates remains unclear, particularly with respect to blade length. 27 

However, in response to ODFW recommendations, the certificate holder agrees that two years 28 

of fatality monitoring, to look at mortality effects from turbine repowering, following 29 

construction completion of the proposed RFA2 facility repower. 30 

 31 

As discussed in Section III.A.6, Fish and Wildlife Habitat, the certificate holder proposes to 32 

conduct 2-years of post-construction fatality monitoring to determine whether the changes in 33 

wind turbine dimensions result in increased fatality risk and then whether additional mitigation 34 

is necessary. The post construction fatality monitoring would be implemented in accordance 35 

with the Wildlife Monitoring and Mitigation Plan (WMMP), provided as Attachment E to this 36 

order. 37 

  38 

Based on compliance with other existing and new site certificate conditions, the certificate 39 

holder would implement the following measures to further reduce and avoid wildlife impacts: 40 

 41 

• Pre- and post-construction raptor nest monitoring, seasonal timing restrictions and 42 

avoidance requirements  43 

• Habitat mitigation, revegetation and monitoring  44 
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• Weed control and monitoring  1 

 2 

Subject to compliance with existing and new site certificate conditions, the Council finds that 3 

the certificate holder continues to demonstrate that it can reduce cumulative adverse 4 

environmental effects in the vicinity by designing the proposed RFA2 facility repower to reduce 5 

the risk of injury to raptors or other vulnerable wildlife in areas near wind turbines or electrical 6 

equipment. 7 

 8 

Visual Features 9 

OAR 345-024-0015(5) encourages the certificate holder to design a facility to minimize adverse 10 

visual features. The visual features of the proposed demonstration wind turbines would be 11 

similar to those previously evaluated by Council. Additionally, based on compliance with 12 

existing site certificate conditions, the certificate holder would implement the following 13 

measures to reduce potential visual impacts from the proposed repowered wind turbines: 14 

 15 

• Uniformly paint turbine towers, nacelles, and rotors in a neutral color to blend with the 16 

surrounding landscape 17 

• Exterior nighttime lighting would be kept to a minimum 18 

 19 

Based on the evidence in the record and subject to compliance with existing site certificate 20 

conditions, the Council finds that the certificate holder continues to demonstrate that it can 21 

reduce cumulative adverse environmental effects in the vicinity by designing the components 22 

of the facility, with proposed changes, to minimize the adverse impacts of lighting. 23 

 24 

Lighting 25 

 26 

OAR 345-024-0015(6) requires the use of techniques to prevent casting glare from the site and 27 

the use of minimum lighting necessary for safety and security purposes, except as otherwise 28 

required by the Federal Aviation Administration (FAA) and the Oregon Department of Aviation.  29 

 30 

Existing Condition 95 requires wind turbines to be equipped with the minimum turbine tower 31 

lighting required by FAA. Based on compliance with this condition, the Council finds that the 32 

certificate holder continues to demonstrate that it can reduce cumulative adverse 33 

environmental effects in the vicinity by designing the components of the facility, with proposed 34 

changes, to minimize the adverse impacts of lighting. 35 

 36 

Conclusions of Law 37 

 38 

Based on the foregoing findings of fact and conclusions, and subject to compliance with existing 39 

conditions, the Council finds that the proposed RFA2 facility repower would comply with the 40 

Council’s Cumulative Effects Standards for Wind Energy Facilities. 41 
 42 
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III.A.11 Other Applicable Regulatory Requirements Under Council Jurisdiction 1 

 2 

Under ORS 469.503(3) and under the Council’s General Standard of Review (OAR 345-022-3 

0000), the Council must determine whether the proposed facility complies with “all other 4 

Oregon statutes and administrative rules…as applicable to the issuance of a site certificate for 5 

the proposed facility.” This section addresses the applicable Oregon statutes and administrative 6 

rules that are not otherwise addressed in Council standards, including the Oregon Department 7 

of Environmental Quality’s noise control regulations. 8 

 9 

III.A.11.1 Noise Control Regulations: OAR 340-035-0035 10 

 11 

(1) Standards and Regulations: 12 

*** 13 

(b) New Noise Sources: 14 

 15 

(B) New Sources Located on Previously Unused Site: 16 

 17 

(i) No person owning or controlling a new industrial or commercial noise source 18 

located on a previously unused industrial or commercial site shall cause or 19 

permit the operation of that noise source if the noise levels generated or 20 

indirectly caused by that noise source increase the ambient statistical noise 21 

levels, L10 or L50, by more than 10 dBA in any one hour, or exceed the levels 22 

specified in Table 8, as measured at an appropriate measurement point, as 23 

specified in subsection (3)(b) of this rule, except as specified in subparagraph 24 

(1)(b)(B)(iii). 25 

(ii) The ambient statistical noise level of a new industrial or commercial noise 26 

source on a previously unused industrial or commercial site shall include all 27 

noises generated or indirectly caused by or attributable to that source 28 

including all of its related activities. Sources exempted from the requirements 29 

of section (1) of this rule, which are identified in subsections (5)(b) - (f), (j), 30 

and (k) of this rule, shall not be excluded from this ambient measurement. 31 

(iii) For noise levels generated or caused by a wind energy facility:  32 

(i) The increase in ambient statistical noise levels is based on an assumed 33 

background L50 ambient noise level of 26 dBA or the actual ambient 34 

background level. The person owning the wind energy facility may 35 

conduct measurements to determine the actual ambient L10 and L50 36 

background level. 37 

(ii) The "actual ambient background level" is the measured noise level at 38 

the appropriate measurement point as specified in subsection (3)(b) of 39 

this rule using generally accepted noise engineering measurement 40 

practices. Background noise measurements shall be obtained at the 41 

appropriate measurement point, synchronized with windspeed 42 

measurements of hub height conditions at the nearest wind turbine 43 
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location. "Actual ambient background level" does not include noise 1 

generated or caused by the wind energy facility. 2 

(iii) The noise levels from a wind energy facility may increase the ambient 3 

statistical noise levels L10 and L50 by more than 10 dBA (but not 4 

above the limits specified in Table 8), if the person who owns the noise 5 

sensitive property executes a legally effective easement or real 6 

covenant that benefits the property on which the wind energy facility 7 

is located. The easement or covenant must authorize the wind energy 8 

facility to increase the ambient statistical noise levels, L10 or L50 on 9 

the sensitive property by more than 10 dBA at the appropriate 10 

measurement point.  11 

(iv) For purposes of determining whether a proposed wind energy facility 12 

would satisfy the ambient noise standard where a landowner has not 13 

waived the standard, noise levels at the appropriate measurement 14 

point are predicted assuming that all of the proposed wind facility's 15 

turbines are operating between cut-in speed and the wind speed 16 

corresponding to the maximum sound power level established by IEC 17 

61400-11 (version 2002-12). These predictions must be compared to 18 

the highest of either the assumed ambient noise level of 26 dBA or to 19 

the actual ambient background L10 and L50 noise level, if measured. 20 

The facility complies with the noise ambient background standard if 21 

this comparison shows that the increase in noise is not more than 10 22 

dBA over this entire range of wind speeds. 23 

(v) For purposes of determining whether an operating wind energy 24 

facility complies with the ambient noise standard where a landowner 25 

has not waived the standard, noise levels at the appropriate 26 

measurement point are measured when the facility's nearest wind 27 

turbine is operating over the entire range of wind speeds between cut-28 

in speed and the windspeed corresponding to the maximum sound 29 

power level and no turbine that could contribute to the noise level is 30 

disabled. The facility complies with the noise ambient background 31 

standard if the increase in noise over either the assumed ambient 32 

noise level of 26 dBA or to the actual ambient background L10 and 33 

L50 noise level, if measured, is not more than 10 dBA over this entire 34 

range of wind speeds.  35 

(vi) For purposes of determining whether a proposed wind energy facility 36 

would satisfy the Table 8 standards, noise levels at the appropriate 37 

measurement point are predicted by using the turbine's maximum 38 

sound power level following procedures established by IEC 61400-11 39 

(version 2002-12), and assuming that all of the proposed wind 40 

facility's turbines are operating at the maximum sound power level.  41 

(vii) For purposes of determining whether an operating wind energy 42 

facility satisfies the Table 8 standards, noise generated by the energy 43 

facility is measured at the appropriate measurement point when the 44 
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facility's nearest wind turbine is operating at the windspeed 1 

corresponding to the maximum sound power level and no turbine that 2 

could contribute to the noise level is disabled. 3 

***  4 

 5 

Findings of Fact 6 

 7 

The Department of Environmental Quality (DEQ) noise control regulations at OAR 340-035-0035 8 

have been adopted by Council as the compliance requirements for EFSC-jurisdiction energy 9 

facilities. The analysis area for the Noise Control Regulation is the area within and extending 1-10 

mile from the site boundary. 11 

 12 

OAR 340-035-0035(5) outlines sources of noise that are exempt from the DEQ noise rules, 13 

including sounds that originate from construction sites as well as maintenance of capital 14 

equipment.  15 

 16 

Noise generated by a wind energy facility located on a previously unused site must comply with 17 

two tests: the “ambient noise degradation test” and the “maximum allowable noise test.” 18 

Under the ambient noise degradation test, facility-generated noise must not increase the 19 

ambient hourly L10 or L50 noise levels at any noise sensitive property by more than 10 dBA 20 

when turbines are operating “between cut-in speed and the wind speed corresponding to the 21 

maximum sound power level.” To show that a facility complies with this test, the certificate 22 

holder may use an assumed ambient hourly L50 noise level of 26 dBA or measure the actual 23 

ambient hourly noise levels at the receiver in accordance with the procedures specified in the 24 

regulation. In this case, the certificate holder elected to use an assumed ambient hourly L50 25 

noise level of 26 dBA. 26 

 27 

To demonstrate compliance with the ambient noise degradation test, the noise generated 28 

during facility operation must not cause the hourly L50 noise level at any noise-sensitive 29 

property to exceed 36 dBA. However, OAR 340-035-0035(1)(b)(B)(iii)(III) relieves the certificate 30 

holder from having to show compliance with the ambient noise degradation test “if the person 31 

who owns the noise sensitive property executes a legally effective easement or real covenant 32 

that benefits the property on which the wind energy facility is located” (a “noise waiver”). 33 

 34 

Under the maximum allowable noise test at OAR 340-035-0035(1)(b)(B)(i) a wind energy facility 35 

may not exceed the noise levels specified in Table 8 of the noise rules, as represented in Table 36 

3, Statistical Noise Limits for Industrial and Commercial Noise Sources below. Pursuant to OAR 37 

340-035-0035(1)(b)(B)(iii)(III), it is not possible for a property owner to waive an exceedance 38 

under the maximum allowable noise test. 39 
 40 
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Table 3: Statistical Noise Limits for Industrial and Commercial Noise Sources 

Statistical  
Descriptor1 

Maximum Permissible Hourly Statistical Noise Levels 
(dBA) 

Daytime 
(7:00 AM - 10:00 PM) 

Nighttime 
(10:00 PM - 7:00 AM) 

L50 55 50 

L10 60 55 

L1 75 60 
Notes: 

1. The hourly L50, L10 and L1 noise levels are defined as the noise levels equaled or 
exceeded 50 percent, 10 percent, and 1 percent of the hour, respectively. 

Source: OAR 340-035-0035, Table 8 
 1 

Potential Noise Impacts 2 

 3 

Construction 4 

 5 

As discussed in RFA2 and in Section III.A.8, Public Services, of this order, proposed RFA2 facility 6 

repower would result in worker and haul truck trips, and construction equipment operation, 7 

which would generate temporary, short-term construction noise. In RFA2, the certificate holder 8 

estimates that proposed RFA2 facility repowering activities would take approximately 6 months 9 

and would require approximately 60 temporary workers, 20 trucks, and 28 semi-trucks per day, 10 

which the Council estimates equates to a maximum trip rate increase of 216 trips per day on 11 

local and state roads. Noise related to the construction of the turbine repowering, however, 12 

exempt from the noise standards pursuant to OAR 340-035-0035(5)(g) and (h). The evaluation 13 

of construction-related noise, including methodology and assumptions, is an informational 14 

requirement per OAR Chapter 345 Division 21 and can be utilized to inform the evaluation of 15 

construction-related noise impacts under the Council’s Recreation standard of this order.  16 

 17 

Operation 18 

 19 

In RFA2, the certificate holder states that the sound power properties of the repowered 20 

turbines is expected to be similar to the existing wind turbines, with a sound power level of 105 21 

dBA per turbine. The certificate holder indicates that the original noise study32 demonstrated 22 

compliance with the DEQ noise requirements. As mentioned above in Section III.A.7, due to 23 

advances in blade airfoil shape and manufacturing, significantly reducing noise from wind 24 

turbine blades, in all likelihood, the repowered turbines of the proposed RFA2 facility repower 25 

will produce lower sound levels than the existing turbines. Council previously imposed 26 

Condition 97, which requires the certificate holder to provide sound power level and octave 27 

band data, based on manufacturer warranties or as otherwise confirmed acceptable by the 28 

Department, and demonstrate through a final noise modeling assessment compliance with the 29 

DEQ noise requirements.  30 

                                                      
32 SFWF Exhibit X.  
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 1 

In RFA2, the certificate holder explains that Council concluded in both the Final Order and 2 

Amendment 1, that the facility, subject to site certificate conditions, would comply with the 3 

applicable State noise regulations. A noise survey conducted in support of RFA1, indicated the 4 

facility’s compliance with the L50 noise level limits at all 10 NSR’s. However, the noise survey 5 

results also indicated that all 10 NSR’s would exceed the hourly L10 noise level limits. To comply 6 

with the State noise regulations, the certificate holder either had to modify the facility design to 7 

reduce the sound levels at the NSR’s to below 36 dBA, or obtain noise waivers from the owners 8 

of all 10 NSR’s. In the noise analysis, the certificate holder indicates that because of their similar 9 

sound power levels when compared to the existing wind turbines, the noise impacts of the 10 

repowered turbines at all 10 NSR’s are expected to be the same or less than those reported in 11 

the RFA1 noise survey. To verify ongoing compliance with the applicable requirements, the 12 

Council imposes Condition 113 as follows, which requires the certificate holder to provide to 13 

the Department the manufacturer’s warranties or specifications for the repowered wind 14 

turbines, to verify that the repowered turbines would produce no more sound than the 15 

currently installed turbines. 16 

 17 

Condition 113: Prior to RFA2 facility repower activities, the certificate holder shall 18 

provide to the Department:  19 

(a) The maximum sound power level and octave band for the modified wind 20 

turbines based on manufacturer’ warranties or confirmed by other means 21 

acceptable to the Department. 22 

(b) If the information provided to the Department in (a) shows that the modified 23 

(repowered) wind turbines would produce a higher maximum sound power level 24 

and octave band than the currently installed wind turbines, the certificate holder 25 

must conduct a noise analysis of the modified (repowered) turbines. If required, 26 

the certificate holder must provide to the Department results of the noise 27 

analysis for the RFA2 facility repower, as approved in the Second Amended Site 28 

Certificate, performed in a manner consistent with the requirements of OAR 29 

340-035-0035(1)(b)(B)(iii)(IV) and (VI) demonstrating to the satisfaction of the 30 

Department that the total noise generated (including the noise from repowered 31 

wind turbines and existing substation transformers) would meet the ambient 32 

degradation test and maximum allowable test at the appropriate measurement 33 

point for all potentially-affected noise sensitive properties. 34 

(c) If the information provided to the Department in (a) shows that the modified 35 

(repowered) wind turbines would produce a higher maximum sound power level 36 

and octave band than the currently installed wind turbines, the certificate holder 37 

must provide to the Department, for each noise-sensitive property where the 38 

certificate holder relies on a noise waiver to demonstrate compliance in 39 

accordance with OAR 340-035-0035 (1)(b)(B)(iii)(III) related to site certificate 40 

Amendment #2 activities, a copy of the a legally effective easement or real 41 

covenant pursuant to which the owner of the property authorizes the certificate 42 

holder’s operation of the facility to increase ambient statistical noise levels L10 43 

and L50 by more than 10 dBA at the appropriate measurement point. The 44 
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easement must only be provided to the Department if the modified wind 1 

turbines would produce a higher maximum sound power level and octave band 2 

than the currently installed wind turbines and the current noise-easements do 3 

not allow ambient statistical noise levels L10 and L50 by more than the statistical 4 

noise levels anticipated to occur from the repowered turbines at the appropriate 5 

measurement point. The legally-effective easement or real covenant must: 6 

include a legal description of the burdened property (the noise sensitive 7 

property); be recorded in the real property records of the county; expressly 8 

benefit the certificate holder; expressly run with the land and bind all future 9 

owners, lessees or holders of any interest in the burdened property; and not be 10 

subject to revocation without the certificate holder’s written approval.  11 

[Amendment #2]  12 

 13 

In the proposed order, the Department recommended modifications to Recommended 14 

Condition 113 to clarify that the noise analysis modeling is only required if the repowered 15 

turbines are demonstrated to produce a greater maximum sound power level than the 16 

currently installed turbines, and, resubmittal of noise-easements is only required if the 17 

repowered turbines are demonstrated to produce a greater maximum sound power level than 18 

the currently installed turbines and also if the current noise-easements do not already 19 

authorize anticipated statistical noise levels at or above the level expected to occur from the 20 

repowered facility at the appropriate measurement point. The Council agrees. 21 

 22 

In addition, Council previously imposed Condition 98, which requires the certificate holder to 23 

maintain a complaint response system to address noise complaints during operation. Condition 24 

98 also allows Council to require the certificate holder to monitor and record the statistical 25 

noise levels to verify compliance with the noise control regulations. This condition continues to 26 

apply to the proposed RFA2 facility repower. 27 

 28 

Conclusions of Law 29 

 30 

Based on the foregoing findings, the Council finds that the proposed RFA2 facility repower 31 

would comply with the Noise Control Regulations in OAR 340-035-0035(1)(b)(B).  32 

 33 

III.B. Standards Not Likely to Be Impacted by Request for Amendment 2 34 

 35 

RFA2, as described throughout this order, solely requests authorization for a proposed upgrade 36 

(or repower) to the facility’s wind turbines, where blade replacement and nacelle modification 37 

would occur. Changes in wind turbine dimensions would lower wind turbine minimum 38 

aboveground blade tip clearance from 25 to 21.5 meters, increase blade tip height from 135 to 39 

150 meters, and increase rotor diameter from 100 to 127 meters, with the change in minimum 40 

aboveground blade tip clearance representing the only change necessitating a site certificate 41 

condition amendment as maximum blade tip height of 150 meters was previously evaluated 42 

and approved (Condition 26) and rotor diameter was not previously correlated with an impact 43 

protected by a Council standard nor limited by the site certificate.  44 
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 1 

In RFA2, the certificate holder describes the number of equipment and personnel that would be 2 

required for the proposed RFA2 facility repower, and potential impacts associated with the 3 

repowering activities. Based on the Council’s review of the RFA and of the previously evaluated 4 

impacts and imposed conditions, the following standards would not be impacted by RFA2 and 5 

do not require re-evaluation in this order.33  6 

 7 

Table 4: Summary of Council Standards Not Likely Impacted by RFA2 

Rule Citation Standard Evaluation 

345-022-0022 Soil Protection 

Potential impacts to soils would be the same 
(erosion, risk of lubricant oil spill). Amendment would 
not impact certificate holder’s ability to satisfy 
requirements. Conditions 51 (hazardous material 
handling), 55 (72-hr spill notification) and 77 
(operational erosion control, maintenance and 
inspection) apply. Additional conditions not necessary 
to satisfy standard. 

345-022-0040 Protected Areas 

RFA2 includes an evaluation of potential impacts to 
Cottonwood Canyon State Park, even though the 
State Park was not designated as a protected area 
until 2015. Potential impacts to this park were not 
previously evaluated by Council, as the standard 
applies to protected areas with designations that 
predate May 12, 2007. Potential impact from change 
in minimum aboveground blade tip clearance would 
not result in new traffic, noise, visual, water or 
wastewater impacts to any protected area. Additional 
conditions not necessary to satisfy standard. 

345-022-0050 Retirement and 
Financial Assurance 

Amendment would not result in change to the 
facilities Retirement and Financial Assurance. 
Conditions 7 (Prevent development on site that 
would preclude restoration), 8 (maintaining a Bond or 
Letter of Credit), and 30 (Adjusting the bond or letter 
of credit) apply. Additional conditions not necessary 
to satisfy standard. 

345-022-0070 Threatened and 
Endangered Species  

Potential Impact from change in minimum 
aboveground blade tip clearance would not result in 
new impacts to Threatened and Endangered Species. 
Conditions 83 (Wildlife Monitoring and Mitigation 

                                                      
33 SFNAMD2 Reviewing Agency DPO Comments (CTUIR) 2019-12-10. In a comment received on the record of the 

draft proposed order, Teara Farrow Ferman, the Cultural Resources Protection Program Manager with the 
Confederated Tribes of the Umatilla Indian Reservation (CTUIR) requested that an archeological pedestrian 
inventory survey be completed at all areas where the proposed project needs to expand beyond existing roads, 
and areas not previously disturbed or cleared for cultural resources. As discussed above in Section III.A.6 of this 
Order, the proposed RFA2 facility repower will not permanently impact any habitat during construction or 
operation of the repowered wind turbines. Additionally, the certificate explains in RFA2 that temporary impacts to 
habitat will be “limited to areas previously disturbed during [the original facility] construction.” Therefore, because 
the proposed RFA2 facility repower will not disturb areas not previously impacted by facility construction, an 
archeological pedestrian inventory survey is unnecessary. 
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Table 4: Summary of Council Standards Not Likely Impacted by RFA2 

Rule Citation Standard Evaluation 
Plan), and 92 (Speed Limits on facility roads) apply. 
Additional conditions not necessary to satisfy 
standard. 

345-022-0080 Scenic Resources Potential impact from change in minimum 
aboveground blade tip clearance would not result in 
new visual impacts or ground disturbing impacts in 
areas not previously evaluated or would occur in 
areas where existing requirements (revegetation and 
weed control) would continue to apply. Conditions 93 
(Visual impact minimization), 95 (Exterior nighttime 
lighting), 43 (Final Design map), 45 (inadvertent 
discovery), and 46 (Oregon Trail Buffers) apply.  
Additional conditions not necessary to satisfy 
standard. 

345-022-0090 
Historic, Cultural, and 
Archaeological 
Resources 

 Divisions 23 Standards 
Apply to nongenerating facilities and therefore do not 
apply to this facility or proposed RFA2 facility 
repowering. 

345-024-0090 Siting Standards for 
Transmission Lines 

Amendment would not result in changes to facility 
transmission lines; standard would not be impacted 
by amendment request. Conditions 58 (Maintenance 
of turbine pads), 86 (Disturbance avoidance areas), 
93 (Visual impact minimization), and 95 (Exterior 
nighttime lighting) apply. 

 Removal-Fill Law 

Amendment would not result in impacts to new area 
or result in stream crossings, nor request a removal 
fill permit. Regulatory requirements would not be 
impacted by amendment request. 

 Water Rights 

Amendment would not result in new or changes in 
water use. Regulatory requirements would not be 
impacted by amendment request. Condition 78 
(operational water usage) applies. 

 1 

For the above-described reasons, the Council finds that the standards listed in Table 4, 2 

Summary of Council Standards Not Likely Impacted by Amendment 2 are not likely to be 3 

impacted by RFA2.  4 

 5 

Sections III.B.1 through III.B.9 present the language of the identified standards not likely to be 6 

impacted by RFA2 from OAR 345 Chapter 22, for reference purposes only. 7 

 8 

III.B.1 Protected Areas: OAR 345-022-0040 9 

 10 

(1) Except as provided in sections (2) and (3), the Council shall not issue a site certificate 11 

for a proposed facility located in the areas listed below. To issue a site certificate for a 12 

proposed facility located outside the areas listed below, the Council must find that, 13 

taking into account mitigation, the design, construction and operation of the facility are 14 

not likely to result in significant adverse impact to the areas listed below. References in 15 
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this rule to protected areas designated under federal or state statutes or regulations are 1 

to the designations in effect as of May 11, 2007: 2 
 3 

(a) National parks, including but not limited to Crater Lake National Park and Fort 4 

Clatsop National Memorial; 5 

 6 

(b) National monuments, including but not limited to John Day Fossil Bed National 7 

Monument, Newberry National Volcanic Monument and Oregon Caves National 8 

Monument; 9 

 10 

(c) Wilderness areas established pursuant to The Wilderness Act, 16 U.S.C. 1131 et 11 

seq. and areas recommended for designation as wilderness areas pursuant to 43 12 

U.S.C. 1782; 13 

 14 

(d) National and state wildlife refuges, including but not limited to Ankeny, Bandon 15 

Marsh, Baskett Slough, Bear Valley, Cape Meares, Cold Springs, Deer Flat, Hart 16 

Mountain, Julia Butler Hansen, Klamath Forest, Lewis and Clark, Lower Klamath, 17 

Malheur, McKay Creek, Oregon Islands, Sheldon, Three Arch Rocks, Umatilla, Upper 18 

Klamath, and William L. Finley; 19 

 20 

(e) National coordination areas, including but not limited to Government Island, 21 

Ochoco and Summer Lake; 22 

 23 

(f) National and state fish hatcheries, including but not limited to Eagle Creek and 24 

Warm Springs; 25 

 26 

(g) National recreation and scenic areas, including but not limited to Oregon Dunes 27 

National Recreation Area, Hell's Canyon National Recreation Area, and the Oregon 28 

Cascades Recreation Area, and Columbia River Gorge National Scenic Area; 29 

 30 

(h) State parks and waysides as listed by the Oregon Department of Parks and 31 

Recreation and the Willamette River Greenway; 32 

 33 

(i) State natural heritage areas listed in the Oregon Register of Natural Heritage 34 

Areas pursuant to ORS 273.581; 35 

 36 

(j) State estuarine sanctuaries, including but not limited to South Slough Estuarine 37 

Sanctuary, OAR Chapter 142; 38 

 39 

(k) Scenic waterways designated pursuant to ORS 390.826, wild or scenic rivers 40 

designated pursuant to 16 U.S.C. 1271 et seq., and those waterways and rivers listed 41 

as potentials for designation; 42 

 43 
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(l) Experimental areas established by the Rangeland Resources Program, College of 1 

Agriculture, Oregon State University: the Prineville site, the Burns (Squaw Butte) site, 2 

the Starkey site and the Union site; 3 

 4 

(m) Agricultural experimental stations established by the College of Agriculture, 5 

Oregon State University, including but not limited to: Coastal Oregon Marine 6 

Experiment Station, Astoria Mid-Columbia Agriculture Research and Extension 7 

Center, Hood River Agriculture Research and Extension Center, Hermiston Columbia 8 

Basin Agriculture Research Center, Pendleton Columbia Basin Agriculture Research 9 

Center, Moro North Willamette Research and Extension Center, Aurora East Oregon 10 

Agriculture Research Center, Union Malheur Experiment Station, Ontario Eastern 11 

Oregon Agriculture Research Center, Burns Eastern Oregon Agriculture Research 12 

Center, Squaw Butte Central Oregon Experiment Station, Madras Central Oregon 13 

Experiment Station, Powell Butte Central Oregon Experiment Station, Redmond 14 

Central Station, Corvallis Coastal Oregon Marine Experiment Station, Newport 15 

Southern Oregon Experiment Station, Medford Klamath Experiment Station, Klamath 16 

Falls; 17 

 18 

(n) Research forests established by the College of Forestry, Oregon State University, 19 

including but not limited to McDonald Forest, Paul M. Dunn Forest, the Blodgett 20 

Tract in Columbia County, the Spaulding Tract in the Mary's Peak area and the 21 

Marchel Tract; 22 

 23 

(o) Bureau of Land Management areas of critical environmental concern, 24 

outstanding natural areas and research natural areas; 25 

 26 

(p) State wildlife areas and management areas identified in OAR chapter 635, 27 

Division 8. 28 

*** 29 

III.B.2 Retirement and Financial Assurance: OAR 345-022-0050 30 

 31 

To issue a site certificate, the Council must find that: 32 

 33 

(1) The site, taking into account mitigation, can be restored adequately to a useful, non-34 

hazardous condition following permanent cessation of construction or operation of the 35 

facility. 36 

 37 

(2) The applicant has a reasonable likelihood of obtaining a bond or letter of credit in a form 38 

and amount satisfactory to the Council to restore the site to a useful, non-hazardous 39 

condition.  40 
 41 
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III.B.3 Threatened and Endangered Species: OAR 345-022-0070 1 

 2 

To issue a site certificate, the Council, after consultation with appropriate state agencies, 3 

must find that: 4 

 5 

(1) For plant species that the Oregon Department of Agriculture has listed as 6 

threatened or endangered under ORS 564.105(2), the design, construction and 7 

operation of the proposed facility, taking into account mitigation: 8 

 9 

(a) Are consistent with the protection and conservation program, if any, that the 10 

Oregon Department of Agriculture has adopted under ORS 564.105(3); or 11 

 12 

(b) If the Oregon Department of Agriculture has not adopted a protection and 13 

conservation program, are not likely to cause a significant reduction in the 14 

likelihood of survival or recovery of the species; and 15 

 16 

(2) For wildlife species that the Oregon Fish and Wildlife Commission has listed as 17 

threatened or endangered under ORS 496.172(2), the design, construction and 18 

operation of the proposed facility, taking into account mitigation, are not likely to 19 

cause a significant reduction in the likelihood of survival or recovery of the species. 20 
 21 

III.B.4 Scenic Resources: OAR 345-022-0080 22 

 23 

(1) Except for facilities described in section (2), to issue a site certificate, the Council 24 

must find that the design, construction and operation of the facility, taking into 25 

account mitigation, are not likely to result in significant adverse impact to scenic 26 

resources and values identified as significant or important in local land use plans, 27 

tribal land management plans and federal land management plans for any lands 28 

located within the analysis area described in the project order. 29 

 30 

III.B.5 Historic, Cultural, and Archaeological Resources: OAR 345-022-0090 31 

 32 

(1) Except for facilities described in sections (2) and (3), to issue a site certificate, the 33 

Council must find that the construction and operation of the facility, taking into account 34 

mitigation, are not likely to result in significant adverse impacts to: 35 

 36 

(a) Historic, cultural or archaeological resources that have been listed on, or would 37 

likely be listed on the National Register of Historic Places; 38 

 39 

(b) For a facility on private land, archaeological objects, as defined in ORS 40 

358.905(1)(a), or archaeological sites, as defined in ORS 358.905(1)(c); and 41 

 42 

(c) For a facility on public land, archaeological sites, as defined in ORS 358.905(1)(c). 43 
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 1 

(2) The Council may issue a site certificate for a facility that would produce power from 2 

wind, solar or geothermal energy without making the findings described in section (1). 3 

However, the Council may apply the requirements of section (1) to impose conditions on 4 

a site certificate issued for such a facility. 5 

*** 6 

 7 

III.B.6 Division 23 Standards 8 

 9 

The Division 23 standards apply only to “nongenerating facilities” as defined in ORS 10 

469.503(2)(e)(K), except nongenerating facilities that are related or supporting facilities. The 11 

facility, with proposed changes, would not be a nongenerating facility as defined in statute and 12 

therefore Division 23 is inapplicable to the facility, with proposed changes.. 13 

 14 

III.B.7 Siting Standards for Transmission Lines: OAR 345-024-0090 15 

 16 

To issue a site certificate for a facility that includes any transmission line under Council  17 

jurisdiction, the Council must find that the applicant:  18 

 19 

(1) Can design, construct and operate the proposed transmission line so that alternating 20 

current electric fields do not exceed 9 kV per meter at one meter above the ground 21 

surface in areas accessible to the public;  22 

 23 

(2) Can design, construct and operate the proposed transmission line so that induced 24 

currents resulting from the transmission line and related or supporting facilities will 25 

be as low as reasonably achievable. 26 

 27 

III.B.8 Removal-Fill  28 

 29 
The Oregon Removal-Fill Law (ORS 196.795 through 196.990) and Department of State Lands 30 

(DSL) regulations (OAR 141-085-0500 through 141-085-0785) require a removal-fill permit if 50 31 

cubic yards or more of material is removed, filled, or altered within any “waters of the state.”34 32 

The Council, in consultation with DSL, must determine whether a removal-fill permit is needed 33 

and if so, whether a removal-fill permit should be issued. A removal-fill permit is not required 34 

for RFA2 activities.  35 

 36 

III.B.9 Water Rights 37 

 38 

Under ORS Chapters 537 and 540 and OAR Chapter 690, the Oregon Water Resources 39 

Department (OWRD) administers water rights for appropriation and use of the water resources 40 

of the state. Under OAR 345-022-0000(1)(b), the Council must determine whether the facility 41 

                                                      
34 ORS 196.800(15) defines “Waters of this state.” The term includes wetlands and certain other 

waterbodies. 
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would comply with these statutes and administrative rules. OAR 345-021-0010(1)(o)(F) requires 1 

that if a facility needs a groundwater permit, surface water permit, or water right transfer, that 2 

a decision on authorizing such a permit rests with the Council. No such water permit is required 3 

for RFA2 activities. 4 

  5 
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IV. FINAL CONCLUSIONS AND ORDER 1 

 2 

Based on the findings and conclusions included in this order, the Council makes the following 3 

findings: 4 

  5 

1. The facility, with proposed changes included in Request for Amendment 2 of the 6 

Shepherds Flat North site certificate complies with the requirements of the Oregon 7 

Energy Facility Siting Statutes, ORS 469.300 to 469.520. 8 

 9 

2. The facility, with proposed changes included in Request for Amendment 2 of the 10 

Shepherds Flat North site certificate complies with the standards adopted by the 11 

Council pursuant to ORS 469.501. 12 

 13 

3. The facility, with proposed changes included in Request for Amendment 2 of the 14 

Shepherds Flat North site certificate complies with all other Oregon statutes and 15 

administrative rules identified in the project order as applicable to the issuance of a 16 

site certificate for the facility. 17 

 18 

Accordingly, the Council finds that the Request for Amendment 2 of the Shepherds Flat North 19 

site certificate complies with the General Standard of Review (OAR 345-022-0000). The Council 20 

finds, based on a preponderance of the evidence on the record, that the site certificate may be 21 

amended as requested. 22 

 23 

 24 

 25 

 26 

 27 

 28 

 29 

 30 

 31 

 32 

 33 

 34 

 35 

 36 

 37 

 38 

 39 

 40 

 41 

 42 

 43 

 44 
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MEMORANDUM 
______________________________________________________________________________ 
 
TO:  Chase McVeigh - Walker 
  Oregon Department of Energy 
 
FROM:  Steve Cherry, District Wildlife Biologist 
  Oregon Department of Fish and Wildlife 
  PO Box 363 Heppner, OR 97836 
  (541) 676-5230 
  Steve.p.cherry@state.or.us 
 
DATE:  November 12, 2019 
 
RE: Oregon Department of Fish and Wildlife (ODFW) Comments on the Request for 

Amendment 2 for Shepherds Flat North wind facility 
 
GENERAL COMMENTS:  ODFW appreciates the opportunity to review this project according to 
the Energy Facility Siting Standard for Fish and Wildlife Habitat, as well as the Threatened and 
Endangered Species Standard. 

ODFW appreciates the Applicant working with ODFW and our concerns on the proposed 
amendment.  The Applicant has incorporated our comments from earlier consultation into their 
current application.  ODFW would however make one comment regarding the proposed 
amendment. 

 

SPECIFIC COMMENTS:  ODFW would recommend that the Applicant complete two years of 
fatality monitoring on the project after the turbines have been retrofitted with the larger 
blades to look at mortality effects from the larger turbine sizes. �K���&�t�[�•���Œ�����}�u�u���v�����š�]�}�v��is 
based on the fact that we understand that mortality surveys can vary from year to year and 
that one year of monitoring may not be completely indicative of the fatality effects for the 
project. 

ODFW has no further comments on this amendment at this time. Please contact Steve Cherry 
(District Wildlife Biologist) or Sarah Reif (Energy Coordinator) with any questions. 
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Energy Facility Siting Council 

 

 
 
 
 
 
 
 

Attachment C: Draft Proposed Order Comments 
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Attachment D: Revegetation Plan 
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Attachment E: Wildlife Monitoring and Mitigation Plan 
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Attachment F: Habitat Mitigation Plan 
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